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ADDITIONAL TESTIMONY OF DOUGLAS W. CLAY IN SUPPORTOF
THE ENVIRONMENTAL PROTECTIONAGENCY’S PROPOSAL

TodayI will beprovidingadditional testimonyin supportoftheAgency’s

proposal.TheAgencyreviewedthetranscriptsofthehearingsheldto datein this

rulemaking,aswell asthetestimonyfiled with theBoard,andhasmadechangesto its

proposalwhereappropriatein responseto questions,comments,andrecommendations

that havearisenin theseproceedings.TheAgencywould like to thanktheBoardforthe

opportunityto submittheseadditionalchanges.TheAgencywould like to alsothankall

ofthepartieswho providedcommentsandrecommendationsduringthis proceeding.

Although theAgency’sThird ErrataSheetcontainsquite afew changes,webelievethe

changeswill improvetheLUST rulesfor all partiesinvolved in theLUST Program.

My testimonyis divided into threesections.Thefirst containsissuesfrom the

May
25

th andMay
26

th hearingthatneedto beclarifiedoraddressed.TheSecond

1



containstestimonyon severalissuesraisedin theJune
21

st, June
22

nd andJuly
6

th

hearings.The final sectioncontainstestimonyin supportoftheAgency’sThird Errata

Sheet,which addressesandincorporatesmanyofthecommentsandrecommendations

that havearisenduringthisrulemaking.

Issuesfrom theMay
25

th and
26

th Hearings

1. Chris Kohrrnannis listed asan Agencywitness. Thepersonprovidingthis

testimonywasChris Covert,not Chris Kohrmann.

2. DougOakleyprovidedtestimony,but is not listed in thetranscriptsasan

Agencywitness.

3. Onpage152, line 14, oftheMay25t~~transcriptHarryChappel’s

testimonyreadsas“you can’t calculatethevolumeofthebackfill.” (emphasisadded).

Harry’stestimonywas that“you ç~jcalculatethevolumeofthebackfill.” (emphasis

added).

4. TheAgencywasaskedif the implicit pricedeflatorfor grossnational

producthaseverbeenanegativenumberduringthetimeit hasbeentrackedby the

Agency. TheAgencyhastrackedthisnumberfor six years,andit hasneverbeena

negativenumberduringthattime.

5. TheAgencywasaskedto provide, for therecord,copiesoftheLUST

Section’sannualreportsthathavebeenreferencedin severalhearings.Copiesofthe

annualreportsfor theyears2000,2001,2002,and2003will besubmittedattheAugust

9
th hearing.

6. TheAgencywasaskedto provideinfornthion regardingtheinstallationof

wells largerthantwo inchesin diameter.Fortheunit pricesfor largediameterwells the
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Agencyusedhistoricaldatafor thescreens,risers,well boxes,bottomcaps,locking caps,

lock,andbailer/rope. TheAgencydid an extrapolationfor theamountofconcrete,sand,

andbentoniteneededfor the largerdiameterwells. TheAgency,using theformulaArea

= ~t r~,determinedthedifferencein theamountofmaterialneededin theannularspace

outsidethewell casingandscreen.Thedifferencesare:

From a2 inchto a 4 inch well thedifferenceis 1.5.

From a2 inch to a 6 inch well thedifferenceis 2.

From a 6 inch to an 8 inchwell thedifferenceis 1.25.

From a4 inch to an 8 inchwell thedifferenceis 1.67.

In developingtheamountsallowedfor the installationofwells, for4 and6 inch

monitoringwells theAgencyallowedtwice theamountofconcrete,sand,andbentonite

asis neededfor a2 inch monitoringwell. Foran 8 inch recoverywell, theAgency

allowedtwice theamountofmaterialthatis neededfor a4 or 6 inchrecoverywell.

Issuesraisedin theJune
21

st,June22’~,andJuly 6~Hearings

1. PIPEsubmittedagendasfor meetingsthat it hadwith theAgency. The

Agencywould like to point out thattheseAgendaswerepreparedby PIPEandreflect

issuesthey intendedto raisewith theAgency,but do notnecessarilyreflectwhatwas

actuallydiscussedin themeetingswith theAgency.

2. Claimshavebeenmadethat theAgencyis revisingtherulesbecausethey

sawtheFundbeginningto fail. This rulemakingwasinitiatedin 2002 in responseto the

statutorychangespassedthat year. Revisionsto thereimbursementprocesswere

includedwith tJie technicalchangesneededasaresultofthestatutorychanges,but the

reimbursementchangeswerenot addedin responseto thecurrentstatusofFund. The
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reimbursementrevisionswereincludedin orderto streamlinethepreparationandreview

ofbudgetsand applicationsforpayment,allowmoreefficientuseofconsultant,Board,

andAgencyresources,improveconsistencyin Agencydecisions,controlcleanupcosts,

expeditecleanups,andultimatelyallowownersandoperatorsto be reimbursedin a more

efficient andtimelymanner.

3. Onpage117 oftheJune21 transcript,CindyDavis’ testimonystatesthat

Agencycameto PIPEandtold themthatPIPEneededto find awayto cut $125million a

yearfrom theFund. This appearsto be an errorin thetranscription. Theamount

conveyedby theAgencywas$25 million ayear. TheAgencyraisedthis numberto PIPE

asroughlythedifferencebetweenthe amountofmoneycoming into theFundeachyear

andtheamountthat is paidout throughreimbursementseachyear. Basedon information

from recentyears,approximately$25 million moreis beingpaidout oftheFundeach

yearthanis coming in. If thisdifferenceis notreduced,paymentswill be delayeduntil

the incometo makethepaymentis received.

4. TheAgencywasaskedabouttheexpectedeconomicsavingsofthe

Agency’sproposal.TheAgencyhasnotperformedaformaleconomicanalysisto

determine,in specificdollars,thesavingsthat will begeneratedby its proposal.

However,theAgencybelievestherewill besignificantsavingsin cleanupscostswith the

establishmentof“reasonablecosts”in regulations.In addition,therewill be lesstime

neededforconsultantsto preparebudgetsandreimbursementpackages,andlesstime

requiredfor Agencyreviewofbudgetsandreimbursementpackages,whichwill further

reducecosts. Furthermore,theAgencybelievesthat limiting reimbursementofon-site

correctiveactionto theachievementofTier2 remediationobjectivesandrequiringthe
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useof groundwaterordinances,whenavailable,if theowneroroperatorwill seek

reimbursementwill significantlyreducecleanupcosts.

5. Therehavebeenseveralclaimsmaderegardingthetimeit takesthe

Agencyto respondto submittalsandrequeststo reducethetime allowedfor theAgency

to reviewsubmittals. First, theAct providestheAgencywith 120 daysto respondto

submittals. Any changeto thattimeframewould needto beastatutorychangeanda

reductionin this timeframewould impacttheAgency’sadministrationoftheLUST

Program.Thegreatestfactorin theAgency’sreviewtime is thevolumeof

documentationit receives.TheBureauofLandfile room, whereLUST documents

receivedby theAgencyarekept,measuresits filesby lineal feetofshelfspace. On

average,theAgencyreceives30 lineal feetofLUST plansandreportseachmonth,or

morethansevenfeeteachweek. Thattranslatesinto 120 feetof documentsduringthe

120 dayreviewperiod. LUST documentscurrentlymakesup 50%ofall ofthe

documentsreceivedpermonthin theBureauof Land’s file room. And, thesefiguresdo

not includeall ofthereimbursementdocumentationreceivedby theLUST ClaimsUnit,

suchasapplicationsfor payment.Theremustbeanunderstandingofthetimeand

resourcesneededto reviewall ofthedocumentsreceivedby theLUST Sectionandthe

LUST ClaimsUnit. ShorteningtheAgency’sreviewdeadlinewould do nothingto help

it reviewthemanyplansandreportsit receivesmorequickly.

Secondly,statementssuchastheAgency’s“projectmanagersendsa letteratthe

endoftheir 120 dayreviewperiod(andgenerallynot adaybefore)”areinaccurate.

“TestimonyofCindy S. Davison BehalfoftheProfessionalsofIllinois for Protectionof

theEnvironment(“PIPE”), CSD EnvironmentalandHeartlandDrilling,” page9. The
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Agencylookedat thereviewtimes for plansandreportsfrom May2003 - May2004.

Thereviewtimeswereasfollows:

AgencyReviewTime # ofReviewsConducted %ofTotal Reviews
<3Odays 1,119 26.3%
30-60days 1,108 26.1%
60-90days 839 19.7%
90-l2odays 1,184 27.9%
Total 4,250 100%

ThesenumbersshowthatmorethanhalfoftheLUST Section’sreviewsare

completedwithin 60 days,andmorethanaquarterarecompletedwithin 30 days. Overa

quarterofthereviewswerealso completedwithin 90 to 120 days,but thosewould

includesituationswheretheprojectmanagerhadto askandwait for additional

informationto besubmittedbeforeareviewcouldbecompleted. In somecases

additionalinformationthat is neededcanbesubmittedwithin the 120-daytimeframeand

thesubmittalcanbe approved.

Therehavebeenmanycomplaintsthatit sometimestakesup to two yearsto

obtainAgencyapproval. Theamountoftime it takestheAgencyto approveaplanor

reportis largelydependentuponthequality ofthesubmittal. If the initial submittalis

approvable(i.e. meetstheapplicableregulations),thenthetime frameforapprovalwill

be no morethan 120 daysand,asshownabove,in mostcaseswill bemuchless.

6. Therehasbeenat leastonerequestto allow thesubmissionof

reimbursementrequestsmorefrequentlythanevery90 days. This timeframeis

establishedin Section57.8 oftheAct, which statesthat“[a]n owneroroperatormay

submitarequestfor partialor final paymentregardingasiteno morefrequentlythan

oncevery90 days.” However,I would like to pointout that, in an effort to allowearlier
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reimbursementrequests,theAgencyhasproposedto specificallyallow thesubmissionof

reimbursementrequestsaftereachstageofthesite investigationunderPart734.

7. Theclaim wasmadein pre-filedtestimonythat PIPE’s“memberfirms

conductorprovideservicesonnearlyall of theundergroundstoragetankcleanups

conducted in the State of Illinois.” “Testimony of Cindy S. Davis on Behalf of the

ProfessionalsofIllinois for ProtectionoftheEnvironment(“PIPE”), CSD Environmental

andHeartlandDrilling,” page9. Later,at hearing,membersofPIPEpresentedExhibit

58,which showsthat 10 unidentifiedconsultantsareworkingon 893 activeLUST sites. -

PIPEwouldnot identify its membersandcouldnotprovideabreakdownofhow many

membersrepresentedeachofthedifferenttypesofbusinessesinvolvedin the

remediationofLUST sites,but CindyDavisdid indicatethatPIPEhasatotal of 20

memberfirms that areeitherconsultants,laboratories,landfills, orcontractors.

Transcriptof June21, 2004,hearing,p. 137.

To put thesenumbersin perspective,theAgencywould like to offer thefollowing

facts:

A. Thereareatotal of23,000 sitesin theLUST Program.More than 10,000
sitesstill haveto be remediated.Of theunremediatedsites,over2,300
havehadsomesort ofactivity in thelast two years(e.g.,submittedaplan
orreportto theAgency).

B. Thereare375 differentconsultantsthathaveworkedon LUST sitesin the
past5 years.

C. Thereare48 landfills in thestatepermittedto acceptLUST soils.

D. -Thereare668 haulerspermittedto transportLUST contaminatedsoils.

E. Thereare89 laboratoriescertifiedby theAgencyto performanalyses
requiredundertheLUST Program.
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F. Thereare 153tankremovalcontractorspermittedby the Office of the
StateFireMarshall.

G. Therearenumerousdrillers andexcavatorsthat work with LUST sites.

H. In addition,therearethe thousands of owners and operators who are the
parties responsible for complying with these rules and the parties
reimbursed under these rules theircorrectiveactioncosts.

The Agency appreciates PIPE’s involvement in this rulemaking. It has provided

many good comments andrecommendations,which areincludedtheAgency’sThird

Errata Sheet, andwe look forward to working with PIPE’smembers in the future on

issues relating to the LUSTProgram. However,while theyhavebeenveryvocal in these

proceedings, the Agency would like to point out that they representonly a small fraction

of the personsinvolved in theLUST program. TheAgencymustadministertheprogram

for the good of the people of the State of Illinois and all persons involved in theLUST

Program, not just vocal minorities. The Agency has heard, either directlyor indirectly,

that many consultants are happy with the rules as proposed, and, specifically,haveno

problems with Subpart H.

8. There have been comments about the scope of work for professional

consultingservicesnotbeingadequatelydefinedin therules. TheAgencydoesnot

believethatadetailedanddefinedscopeofwork for everyaspectofa leakingUST

cleanupis necessary,norshouldit be includedin theregulations. Weagreethat thereis

somevariability from siteto site,but thisvariability hasbeentakeninto accountin the

amountsthat theAgencyhasproposedin SubpartH for professionalconsultingservices.

Thescopeofwork is thework requiredto performthetaskbeingreimbursed(e.g.,

preparingand submittingaplan,preparingandsubmittingareport).
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9. SeveralmembersofPIPEhavecommentedon theAgency’sproposedsoil

conversionfactor. Testimonyhasbeenprovidedthat typical swell factorsrangefrom

15%to 25% “PIPE Testimony of Joseph M. Kelly, P.E.,” p. 9, and “Pipe Testimony of

Joseph Truesday (sic), P.G., P.E.,” Subpart 2. The Agency’s proposal allows for a 20%

swell factor for estimating the volume of soil to be transported. Whenlooking at the

Agency’s proposed rate of $57 per cubic yard, please remember that the amount also

includescostsfor excavationanddisposal.The$57 canbebrokendownroughlyas

follows: 25%is for excavation,25% is for transportation,andapproximately50% is for

disposal.

The 20%swell factor proposed by the Agency does not apply to excavation costs

(25% of the $57),nor to disposal costs (50%of the $57). It appliesonlyto transportation

costs,which makeup theremaining25%of the $57. The 1.05 (or 5%) swell factor,

whenappliedto the total for excavation, transportation, and disposal, is equivalent to

applyinga20%factortojust thetransportationportionoftheequation.An example

follows, wheretheamountofsoil to beexcavatedis 100 cubicyards(cy):

20% Swell for 5% Swell for
TransportOnly Cost All Categories

Excavation $14.25 x 100 cy = $1,425.00 x 105 cy = $1,496.25
Transportation $14.25 x 120 cy = $1,710.00 x 105 cy = $1,496.25
Disposal $28.50 x 100 cy = $2,850.00 x 105 cy = $2,992.50

$57.00/cy $5,985.00 $5,985.00

TheAgencybelievesthata20%swell factoris reasonablefor Illinois soils.

10. AssertionshavebeenmadethattheAgencyhasignoredtheBoard’s1.68

conversionfactorset forth in Section732.AppendixC, andhasfor sometime operatedin

violation ofthat Section. AppendixC setsforth thevolumesofbackfill thatcanbe

9



removed from around USTsduring early actionactivitieswhen,for purposesof

reimbursement, only four feet of backfill can be removed. The Agency uses Appendix C

for that purpose. However, it is proposing to change the conversion factor and amounts

in Appendix C so they are consistent with the conversion factor of 1.5 proposed for the

rest of the soil excavated at a site. This change is proposed so that all soil conversion

factors in the rules are the same.

The conversion factor of 1.68 tons per cubic yards used in Appendix C wasbased

upon the approximate bulk density of gravel. While this factor maybe appropriate for

backfill (such as pea gravel, CA6, etc.), it would not appear appropriatefor clay,silty-

claytypesoils. TheAgencybelievesthattheproposed1.5 tons per cubic yards

conversionfactoris reasonablefor Illinois. WhateverconversionfactortheBoard

determinesto beappropriate,theAgencyrequeststhat it be consistentthroughoutthe

rules(i.e., in AppendixC andin all otherphasesofremediation).

11. At leastonepersonpresentingtestimonyraisedtheideaofallowing

ownersand operatorsto accesstheFundforcostsincurredafterthecompletionof

remediationandtheissuanceofaNo FurtherRemediationLetter. Thepurposeof

allowing suchaccesswould beto makeownersandoperatormorecomfortablewith the

TACO regulations.

TheAgencyopposesallowingownersor operatorsbackinto theLUST Program

andtheUST Fundafterthe issuanceofanNFR letter,exceptasalreadyallowedfor sites

with MTBE. Thereareover 10,000releasesfrom USTsthat still needto beremediated.

TheAgencyshøuldbeallowedto focusits timeandresourceson sites thathaveyetto be

remediated,noton sitesthathavealreadyreceivedanNFR letterrequestedandagreedto
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by the owner or operator. In addition, according to Exhibit 69 submittedby PIPE,most

owners and operators already utilize the alternatives available under TACOas part of

their remediation, so there is apparently already a good comfort level with TACO.

Finally, allowing owners and operators to come back into the LUSTProgram and access

the LUSTFund would make it evenharderto getahandleon theFund’soutstanding

liability.

12. Issue has been taken with the Agencyreviewingplans,reports,and

applicationsfor paymentthathavebeencertifiedby aLicensedProfessionalEngineer

(“LPE”) orLicensedProfessionalGeologist(“LPG”). Somepersonshaveassertedthat

theAgencyshouldrelysolelyon aLPE or LPE certification,andshouldnotquestiona

LPE’s orLPG’sopinionsanddecisions.Theseassertionsassumethat LPE andLPG

certificationshavemuchmoreof arole in theLUST Programthantheyaregivenby the

Act andtherules. Section57.7(f)oftheAct requiresthatall investigations,plans,and

reportsconductedorpreparedunderSection57.7(i.e., only thoseconcerningsite

investigationandcorrectiveaction,not thoseconcerningearlyactionactivities,free

productremoval,orapplicationsfor payment)“shall be conductedorpreparedunderthe

supervisionof’ a LPEorLPG. TheAct speaksonly ofoversightofsiteinvestigationand

correctiveactionby an LPE orLPG.

Section57.7(1)oftheAct, like thecertificationrequirementsin therules, is

designedto ensurethatthework conductedatLUST sitesis overseenbypersonswith the

appropriatetrainingandeducation,i.e., LPEsand LPGs. NeitherSection57.7(1)ofthe

Act northecertificationrequirementsin therules,however,areintendedto grantLPEs

and LPGswith a final decisionmakingauthoritythatsupercedestheAgency’s. Under
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theAct theAgencyis thepartyresponsiblefor protectinghumanhealthandthe

environmentandproperlyadministeringtheUST Fund. Agencyreviewofthework

conductedat LUST sitesis necessaryto ensurethat theseobligationsaremet.

Furthermore,preventingtheAgencyfrom reviewingdocumentationcertifiedby a

LPE or LPGwould result in unchecked access to the Fund. If nothingelse,Agency

review is needed to check to for human error and ensure that paymentsfrom theFund

meet the requirements of Act. The Act gives the Agency, not LPEs and LPGs, the

responsibility to determine whethercostssubmittedfor reimbursementarereasonable.

Becauseit is responsiblefor administeringtheFund,theAgencymustbeableto account

for paymentsmadefrom theFund. TheAgencyhasdiscoverednumerousexamples

wherean LPE or LPGhascertifiedeithertechnicalorreimbursementsubmittalsthat

wereobviouslynot in accordancewith theAct andregulations. Someexamplesof

inaccurateor impropercertificationswill bepresentedat theAugust
9

th hearing.

13. MembersofPIPEhaveraisedtheideaofcreatinganewdatabase

specificallyforthepurposeofdeterminingratesto adoptin therules. Thedatafor this

newdatabasewould comefrom detaileddocumentationsubmissionsofcostsrequested

for reimbursement.

TheAgencystronglyopposesthis idea. A mandatedburdensomeandtime-

consumingdatacollection effort sendstheLUST Programin thewrongdirection. First,

it wouldgreatlycomplicateandlengthenthepreparationofbudgetsby consultants,thus

increasingcosts. It would alsocomplicateandlengthenthetimeneededfor thereviewof

budgetsby theAgency. Second,thedatasubmittedwould.beskewedfrom the

beginning. Thereis nothingto ensurethatthedatasubmittedwouldreflect “reasonable”
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costs. An owneroroperatorcan request any amount in a budget. A determination would

still haveto bemadeofwhethertherequestedamountreflectsprevailingmarketprices.

Finally, thereis no needfor suchadatacollection effort becausetheAgencyhasadded

biddingprovisionsto its proposalasameansofdemonstratingon asite-specificbasis

thatcostshigherthanSubpartH arereasonable.Biddingwill moreaccuratelyreflect

prevailingmarketpricesandwill bemoreresponsiveto marketchanges.

14. MembersofPIPEhaveraisedtheideaofrequiringtheAgencyto provide

ownersandoperatorswith a draftdenial ormodificationletterprior to issuing afinal

decisiondenyingormodifying aplanorbudget. Thereasonfor thedraft denialwouldbe

to notify theowneroroperatorwith thereasonsforthedenialormodification,andto

providetheowneroroperatorwith anopportunityto correctanydeficiencyorto meet

with theAgencyprior to theAgencyissuingafinal decision.MembersofPIPEhave

likenedthis ideato Agencyreviewsofpermits.

TheAgencyis opposedto requiringa draftdenialormodificationletterprior to

theAgencyissuingafinal decision. Suchaprocesswouldextendreviewtimes andis

counterproductiveto thestreamliningof theLUST Program. TheAgencyis undera 120

daystatutorydeadlineto issueits final decision. Unlikepermit reviews,theclockon this

deadlinewouldnot stopif theAgencywereto issueadraft letter. TheAgencywould

still be requiredto issueafinal decisionwithin 120 days. In manycasestheAgency

would likely endup just sendingits final decisionletteron the
120

th daybecauseit was

waiting for aresponseto thedraft letter. Thiswouldextendthetimeframeformany

reviewsto 120 dayswhentheAgencycouldhaveissuedafinal decisionat thetimeit

completedits reviewand issuedthedraft letter. Furthermore,theanalogyto permit

13



reviews is not appropriate. According to the PermitSection,ofthepermitsthey issue,

only RCRAPartB Permits (operating permits for hazardouswastetreatment,storageor

disposal facilities) require drafts prior to a final decision.

It appears that the current review process alreadytakescareoftheproblemsthe

draft letter idea is designedto address.Projectmanagers.frequentlyaskconsultantsfor

additionalinformationthatis necessaryto completetheirreview. However,in some

casesan initial denial,withoutanyothercommunication,is appropriate.

Evenif theAgencydoesdenyormodifyasubmittal,theowneroroperatorhas

severaloptionsotherthangoingthroughan entireappealbeforetheBoard. Oneoption

wouldbeto re-submitthe informationoncethedeficienciesareaddressed.Another

option is to file anappealwith theBoardalongwith arequestfor a90-dayextension.

Manysituationsarehandledin this manner.Only about10%oftheLUST appealcases

filed with theBoardactuallyproceedto ahearing.

15. Theideaofa“peerreviewcommittee”hasbeenraisedby membersof

PIPE. This committeewouldconsistofAgencysupervisorsaswell aspersonsfrom

outsidetheAgencywho arefamiliarwith LUST projects.Thefunctionofthecommittee

would beto reviewAgencydenialsandmodificationsofsubmittalsprior to theAgency

issuingits final decision.Themain focusappearsto beonamountsallowedfor

reimbursement.Thepurposeofthecommittee,asexplainedin testimony,wouldbe to

maintaina link to “real-world” problemsexperiencedatLUST sites.

TheAgencyis opposedto thecreationofsuchacommittee.TheAct givesthe

Agencytheauthorityandresponsibilityto overseetheLUST Programanddeterminethe

reasonablenessof costsreimbursedfrom theUSTFind. TheAct doesnot authorize
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persons outside the Agency to reviewsubmittals,andthedecisionofsucha committee

would not be appealable to the Board. Only Agency decision can be appealed to the

Board. Outsideinfluenceor inputonAgencyfinal decisionsis simplyinappropriate.

Furthermore,routingsubmittalsthroughsuchacommitteeprior to theAgencyissuinga

final decisionwill lengthenthereviewprocessand is counter to streamliningofthe

LUSTProgram.

A peerreviewcommitteehasbeenlikenedto a reviewcommitteeusedby the

Illinois Departmentof.Transportation(IDOT). With regardto IDOT, it is my

understandingthattheDOT reviewprocessis for contractorshireddirectlyby IDOT to

workon DOT projects. TheLUST Programis completelydifferent. Theconsultantsare

notworkingdirectly fortheAgencyon Agencyprojects. TheAgencyis not apartyto

contractsbetweenownersandoperatorsandconsultants.Finally, thebiddingprovisions

theAgencyhasaddedto its proposalshouldalleviatemostorall ofthe issuesthepeer

reviewcommitteeis intendedto address.

To help fosterandenablegreatercommunicationbetweentheAgencyandother

partiesinvolved in theLUST Program,theAgencyis proposingnewSections732.114

and734.145to establishaLUST Advisory Committee. TheCommitteewouldbemade

up ofrepresentativesofinterestedpartiesandwould meetwith theAgencyonaquarterly

basisto discusstheLUST Program. ThisCommitteeis modeledaftertheSite

RemediationAdvisoryCommitteethatwasestablishedfor theAgency’sSite

RemediationProgram.

16. Anotheridearaisedby membersofPIPE is to allow an alternativemethod

to Boardappealsfor challengingAgencydecisions. TheAgencyis opposedto suchan
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idea. First, analternativeto aBoardappealis not consistentwith theAct. TheAct

specifically provides that final Agency decisions underTitle XVI are appealable to the

Board. Second, a mediation or alternative dispute resolutionprocesswould likely be

more expensive to owners and operators than a Board appeal. The owner or operator

would be paying for the cost of the mediationorresolutionin additionto thecostof an

attorney,asthepaymentof suchcostsfrom theFundis not authorizedby theAct.

Finally, asmentionedabove,only about10%ofLUST appealsproceedto hearing,which

alleviatestheneedfor an alternativesystem.

17. Testimonyhasbeenpresentedto showthat, accordingto theLUST

Section’sannualreport,thenumberofUST Fundclaimsprocessedeachyearhasrisen

while theaveragedollaramountperclaimhasdroppedfrom approximately$100,000in

early1990sto approximately$40,000perclaimin 2002. I would like to pointout that

thesenumbersonly representtheaverageamountof costssubmittedby ownersand

operatorsin asingleapplicationfor payment.Theyshouldnotbeconfusedwith thetotal

amountsreimbursedpersite. Ownersand operatorsmaysubmitanynumberclaimsper

incident,andtheclaimsmaybe for any amount. For clarification,thefollowing arethe

averagetotal amountspaidperincidentfor incidentsclosedin 1997 through2001.

Pleasenotethattheseareamountspaidto date. Additionalclaims forthesesitesmaybe

submittedin thefuture. TheAgencydid not includeincidentsclosedin later years

becauseit assumesthatmanyclaimsrelatedto thosesiteshaveyetto be submitted.

Averageoftotal amountpaid
Year incidentclosed perincident
1997 . $86,266
1998 $95,707
1999 . $82,819
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2000 $75,759

2001 $92,190

18. The use of a “rate sheet” in the Agency’s development of the proposed

rules was mentioned many times in testimony. Thereappearsto be someconfusion

regarding the Agency’s use of the rate sheet. In calculating some of the ratesset forth in

Subpart H, the Agency used some of the averagenumbersfrom a spreadsheetthatwas

also used to generate a “rate sheet.” As clarified by Brian Bauer at the May
26

th hearing,

rates used for soil borings, mobilization, and monitoring wells came from the

spreadsheet. More specifically, rates for the following itemscamefrom thespreadsheet:

Hollow stem auger (HSA) drilling cost per foot,
Daily drill rig decontamination rate,
Drill rig mobilization/demobilization rate,
Monitoring well abandonment rate,
2” PVCScreen 10-foot,
2” PVCriser 10-foot,
Well box,
Bottom cap,
Locking cap,
Lock,
Bailer,
Concrete per bag,
Sand per bag,
Bentonite per bag,
Vehicle rate per day, and
PD daily rate.

Whenthe historical data in the spreadsheet was used, the Agency compared the historical

data with datathat wasbeing currently submitted. Based on this comparisontheAgency

determinedthatthehistoricaldatawasstill accurateandreasonable.In a few cases,such

asdrumdisposal,theAgencydeterminedthat thehistoricaldatawasnot accurate,thus

newdatawasacquired. In suchcasesthenewdataratherthanthehistoricaldatawas

usedto developthenumbersproposedin therules.
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19. A few issueshavebeenraisedregardingapplicationsforpayment.Oneis

therequirementthat applicationsfor paymentincludeproofofpaymentto subcontractors.

Therehasbeena requestto strike this requirementbecauseofahardshipin obtaining

cancelledchecks.Anotherissuethatwasraisedconcernedtheproposedone-year

deadlinefor thesubmissionofapplicationsfor payment.

Cancelledchecksarenot theonly proofofpaymentthatmaybe submitted. The

applicationfor paymentmayalsocontainlien waiversoraffidavits from the

subcontractor.Oneofthesethreemethodsofproofofpaymentshouldbereasonably

obtainable.Proofofpaymentto thesubcontractoris necessaryto showthatthe

subcontractorwasactuallypaidandthereforetheowneroroperatoris entitled to

reimbursementofhandlingcharges.

TheAgencydoesnotbelievethattheproposedoneyeardeadlinecausesan undue

hardshipfor ownersandoperators.Applicationsforpaymentcanbesubmitted

throughouttheremediationprocess.If ownersandoperatorssubmittheirapplicationsfor

paymentin atimely mannerandkeepthemcurrentwith siteactivities,theonly costsleft

to besubmittedat theendoftheprocesswill be for thecorrectiveactioncompletion

reportandpossiblysomecorrectiveactioncosts. Oneyearis morethanenoughtime to

submitan applicationforpaymentforthesefinal costs. Therehasbeenarequestfor a list

ofexceptionsto theone-yeardeadline.TheAgencydoesnothaveanyevidenceto

supportorjustify grantingan exceptionfor anyonesituationoveranother.

20. Therewasanassertionthatthereis no mechanismin therulesto

reimburseownersandoperatorsfor additionalcostsofdrilling beyondthedrilling

proposedin aStage3 site investigationplan,if additionalinvestigationis needed.As I
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statedin earliertestimony,Stage3 site investigationplansshouldbecontingentin nature.

They should propose additional rounds of borings that will be conducted if necessary.

Once such a plan is approved, the borings will be reimbursed according to the drilling

rates in the rules, as long as the boringswereneededto definetheextentof

contamination. As an alternative, because the drilling rates are set forth in the rules, the

owner or operator can have drilling conducted prior to obtaining approval of the drilling

in a plan, and will know the amounts he or she will be reimbursedfor thework. Under

the alternative the owner or operator would still be required to submit a plan andbudget,

or amended plan andbudget, for the drilling.

21. There was also an assertion that there are no costs provided for a

corrective action plan to address groundwater contamination after a corrective action plan

for soil contamination has been approved and implemented. This waspointed out

because the Agency sometimes has owner and operators address soil contamination prior

to addressing groundwater contamination when the proposalis to excavatebelowthe

water table, which would likely impact the design of a groundwater treatment plan.

By definition, anymethod of groundwater remediation is considered an alternative

technology. Therefore, the costs associated with groundwater remediation, including the

groundwater remediation plan, will be reimbursedon atimeandmaterials basis.

22. Testimony was provided by CW3Mthat the average rate for excavation,

transportation and disposal of contaminated soil awarded for DOTproject was$99.75.

Wehave been in contact with DOTregarding this figure and how their projects are

awarded. It is ç~urunderstanding that DOTreviews bids andawards contracts based on

the total cost of the project and does not compare individual line items suchas
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excavation, transportation and disposal costs. The Agency will presenta letter from

DOT confirmingthis attheAugust
9

th hearing.

ChangesProposedin theAgency’sThird ErrataSheet

1. At theJuly 6, 2004, hearingPIPE requested clarification on how proposed

Part734 should be applied to releases subject to Public Act 92-05 54 but reported prior to

the effective date of Part734. In response, the Agency proposes a change to Section

734.100(a) that recognizestheworkalreadyperformedat asiteeventhoughthework

may not exactly match the requirements of Part734. In addition,theSectionis changed

to provide that costs approvedin abudgetprior to theeffectivedateofPart734 will be

reimbursedin accordancewith theamountsapprovedin thebudget. Both ofthese

provisionsaredesignedto alleviateretroactiveapplicationofthePart734 rulesto sites

that haveperformedworkprior to theeffectivedateofPart734.

2. MembersofPIPEhaverecommendedthat “half-day” bedefinedasfour

hoursratherthanfive hours,andthattherebeno limitation onthenumberofhalf-days

that canbereimbursedpercalendarday. In response,theAgencyproposesto amendthe

definition of “half-day” sothatonehalf-dayequalsfourhours. TheAgencyfurther

proposesto removethetwo half-dayspercalendardaylimitation so thatmorethantwo

half-dayscanbe reimbursedin asinglecalendarday. Thesechangesarefoundin the

“half-day” definition in Sections732.103and734.115.

Theadjustmentofthehalf-dayratedownto four hourswill not haveanyimpact

on otherratesthat arebaseduponthenumberofhalf-daysworked(e.g.,one-halfdayof

field work andfield oversightallowedfor everyfoursoil boringsdrilled). Thehalf-day

includedonehouroftraveltime, which is beingbrokenout andreimbursedseparately
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(seebelow). Therefore,theratesbaseduponhalfdayswere alreadybaseduponfour

hours at the site. Without theaddedone-houroftravel time thehalf-dayrateswill

continue to be based upon four hours at the site.

With the reduction to four hoursperhalf-day,however,theAgencyproposesto

reduce the amount of soil excavated per half day from 250 cubic yards to 225 cubic

yards. Subsections732.845(a)(2)(A)and732.845(c)(2)(A),andSections

732.845(a)(2)(A) and 732.845(c)(2)(A),allow one half-day of field work and field

oversight for each 225 cubic yards of soil removedanddisposedof. Accordingto the

2003 National Construction Cost Estimator, 51st Edition, mostsoilscanbeexcavated

into a truck via a 1 cubic yard backhoe at a rate of 57 cubic yards per hour. Four hours

multiplied by 57 cubic yardsperhourequals228 cubic yards.TheAgencyroundedthis

numberdownto 225 in therules.

3. MembersofPIPEhavepointedout,correctly, that muchoftheAgency’s

reviewofwork performedat asite is basedsolelyuponthereportsit receivesandnot the

directobservationoffield activities. Muchofthis hasto do with a lackofAgency

resourcesto directlyoverseeall ofthefield activitiesthattakeplace. In addition,

however,theAgencydoesnotreceiveadvancenoticeofwhenfield activitieswill be

taking place. It only knowsoffield activitiesafterthefactwhentheyarereportedin a

site investigationorcorrectiveactioncompletionreport. TheAgencyagreesthatdirect

oversightoffield activitiesis very valuablein certaincircumstances.To helptheAgency

identify siteswherefield activities shouldbedirectly observed,andto help in planning

for suchoversight,theAgencyproposesto addwordingthatwould allow theAgencyto

requirenotificationof field activities. This is proposedasnewSections732.112and

21



734.145. Please note that the notification requirementdoesnotapplyto earlyaction

activities or initial free productremovalactivitiessinceadvancenotificationofsuch

activities would be difficult.

4. Members of PIPE have raised ideasaboutrequiringtheAgencyto provide

draft denial letters, establishing a peer review committeeto overseeAgencydecisions,

and alternatives to appeals of Agency decisionsto theBoard. As discussedabove,the

Agency does not agree with adding these ideas to the LUSTProgram. However, to help

foster andenable greater communication between the Agency and other parties involved

in the LUSTProgram, the Agency proposes new Sections732.114and 734.145 to

establishaLUST AdvisoryCommittee. TheCommitteewould bemadeup of

representativesofinterestedpartiesandwouldmeetwith theAgencyon a quarterlybasis

to discusstheLUST Program.This Committeeis modeledaftertheSiteRemediation

AdvisoryCommitteethatwasestablishedfortheAgency’sSiteRemediationProgram.

5. Membersof PIPEhaveexpressedconcernoverthe languageofthe

professionalcertificationproposedin Sections732.110(d)and734.135(d).Theywanted

to makeit clearthatProfessionalEngineerswerenotcertifyingto professionalgeology

practices,andthatProfessionalGeologistswerenot certifyingto professionalengineering

practices.In response,theAgencyproposesto amendthecertificationlanguageas

proposedin theAgency’sThird ErrataSheetso thataprofessionalis certifying only to

the“standardsandpracticesofmy profession.”

6. MembersofPIPErequestedthatallowancebemadefor situationswhere

earlyactionsoi~lsamplescouldnotbecollectedin the locationsspecifiedin therules. In

response,theAgencyproposesto Sections732.202(h)(1)and(2), andSections .
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734.2 10(h)(1) and(2), to allow alternate locations for samplesif circumstancesrequire.

The proposed language also allows the Agency to excuse the collection of samplesif

circumstances require.

7. After the Agency proposed one-eighth of an inch of free pr9duct as the

amount to define when free product removalis required,membersofPIPEhadadditional

questionson theremovaloffreeproductandwhenit shouldberequired.Freeproduct

removalmustcontinueto be requiredin orderfortheBoard’srulesto remainconsistent

with federalregulations.However,to addressproblemswheretheremovaloffree

productthat exceedsone-eighthofan inch in depthis impracticable,theAgencyproposes

to addthelanguage“to themaximumextentpracticable”backinto Sections732.203(a)

and734.215(a).~

8. Therewereseveralcommentsfrom membersofPIPEandfrom CECI

regardingtheprescriptivenatureoftheStage1 siteinvestigation. In responseto their

commentsandrecommendations,theAgencyproposesto amendSection734.315(a)so

thatit containssimplifiedsamplingrequirements.Basically,up to fourboringsmaybe

drilled for eachindependenttank field, baseduponearlyactionsamplingresults. Two

boringsareallowedforpipingruns. If agroundwaterinvestigationis not required,and

thereforeaninteriormonitoringwell is not installedandsoil from themonitoringwell

boring is notsampled,anadditionalboring is requiredneareachtankfield andeach

piping runin orderto investigatethedepthof thecontaminationin theareasthat aremost

likely to becontaminated.In addition,soil samplingfrom groundwatermonitoring

installationswçlls is lessprescriptive.TheamendedStage1 investigationis basedon

CECI’s Stage1 site investigation.
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9. Members of PIPE have expressed concern overknowinghow many

alternativetechnologiesmustbe comparedin abudgetwhenanalternativetechnologyis

proposed.TheAgencybelievesthat comparisonto two otheralternativetechnologiesis

sufficient. Therefore,it proposes to amend Sections 732.407(b) and 734.340(b) to

requirethat“{t]he budgetshallcomparethecostsofatleasttwo otheravailable

alternativetechnologiesto thecostsoftheproposedalternativetechnology.” Alternative

technologiesvarywidely in cost,andacostcomparisonis neededto help ensurethat

moneyin theUST Fundis beingusedin themostcost-effectivemanner.

10. MembersofPIPEobjectedto requiringthesubmissionoflaboratory

certificationsin applicationsfor payment. In response,theIllinois EPAproposesto

deletethatrequirementby deletingproposedSections732.601(b)(11) and

734.605(b)(11).

11. In order to help ensure that USTFund money is used in the most cost-

effective manner, the Agency proposes changes that will require owners andoperators

that seek reimbursementto utilize certainaspectsofTACO. First, theAgencyproposes

to limit payment from the Fund to costs that achieve cleanup to Tier 2 objectives.

Owners and operators arenot prohibited from remediating their site to Tier 1 objectives,

but they will be reimbursed only for remediation necessaryto achieveTier2 objectives.

TACO is designedsothat acleanupto theTier2 objectivesis asequallyprotectiveasa

cleanupto theTier 1 objectives.Therefore,acleanupto thedefaultTier 1 objectives,

which is generallymoreexpensivethana cleanupto theTier2 objectives,is not

necessary.To implementthischangetheAgencyhasproposedamendmentsto Sections

732.408and732.606(ggg),andSections734.410and734.630(ggg).In Sections732.408
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and734.410 theAgencyhasspecifiedparametersthatmustbe determined on a site-

specific basis to calculate the Tier 2 remediation objectives for the site.

The second change in the use of TACOis to require the use of a groundwater

ordinance as an institutional control if an ordinancethathasalreadybeenapprovedby the

Agency is available. Again, this is only for sites seekingreimbursement.Thischangeis

proposed in Sections 732.606(h.hh) and734.630(eee), andmentioned in a proposed Board

Note for Sections 732.410 and 734.408. Owners and operators would not be required to

obtain an ordinance for their site if one has not already been approvedby theAgency.

They would only be required to use an ordinance if one already approved by the Agency

for use an institutional control (e.g., already used at another site) could also be used at

their own site. This change would preventthepaymentofUST Fundmoneyto cleanup

groundwaterthat cannotbeusedasapotablewatersourceper the local groundwater

ordinance,andto cleanupgroundwatercontaminationunderonesitewhengroundwater

contaminationunderothersitesin thesameareaareallowedto remainin place.

12. In Sections732.606(ccc)and734.630(yy)theAgencyproposedto make

costsassociatedwith samplecollection,transportation,oranalysisineligible if thecosts

were required because one or more earlier samples were improperly collected,

transported,or analyzed.CW3M raisedconcernsaboutunintendedconsequences,

specificallynotpayingconsultantsfor collectingthesecondroundofsampleswhenthe

errorwasmadeby thelaboratory. In responseto theseconcerns,theAgencyproposesto

deleteSections732.606(ccc)and734.630(yy)from its proposal.TheAgencyagreesthat

theconsultantshouldnotbepenalizedif a sampleis not properlyanalyzedbythe

laboratory. Likewise,the laboratoryshouldnotbepenalizedif asamplewasnotproperly

25



collected by the consultant. Furthermore, it appears that the Agency’s concerns can be

addressed adequately through existing Section 732.606(q).

13. The Agency proposed Sections 732.606(eee) and 734.630(bbb) to make

costsassociatedwith themaintenance,repair,orreplacementof leasedorsubcontracted

equipmentineligible for reimbursement.CW3M raisedconcernsaboutcertainroutine

maintenancecostsbeingmadeineligibleby theseSections.In response,theAgency

proposesto amendtheSectionsto allow routinemaintenancecoststo remaineligible for

reimbUrsementif thecostsareapprovedin abudget.

14. MembersofPIPEhaveraisedconcernsovertheadditionofSections

732.614 and734.665. Theirconcernsappearto becenteredaroundtheauditinglanguage

repeatedfrom Section57.15 oftheAct. As I statedat thefirst hearingin thisrulemaking,

theAgencydoesnot intendto look ata company’sfinancialstatements.Theproposed

Sectionis intendedto beusedforthereviewofdocumentsrelatedto thepaymentfrom

theUST Fund,suchastimesheets,subcontractor’sinvoices,chainofcustodydocuments,

andback-updocumentationfor costssubmittedfor payment.TheAgencymerelyneeds

to ensurethat recordsrelatedto reimbursementsubmittalsareretainedfor acertain

periodoftime sotheycanbereviewedif necessary.Dueto theconcernsraisedby

membersofPIPE,theAgencyproposesto deletethestatutoryauditinglanguagefrom

Sections732.614and734.665andretainonly subsections(a) through(c). These

subsectionsarebasedon therecordretentionprovisionsin otherBoardandAgency

regulations,copiesofwhichweresubmittedto theBoardin Exhibit 16.

Paymentofcorrectiveactioncostsfrom theUST Fundis thedistributionofpublic

money,andtheAgencymustbeableto properlyaccountfor suchpublic money;
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Subsections (a) through (c) will bring the LUST rules in line with other Board and

Agency regulations that deal with the distribution of public moneyandwill aid in the

properaccountingofthe public fundsin theUST Fund. Becausehundredsofmillions of

dollarsin public fundsaredistributedthroughtheUSTFund,far exceedingtheamounts

governed by many other Board and Agency regulations, there is an even greater need for

record retention provisions in the LUSTrules.

15. In its pre-filed testimony,CW3M notedthat groundwaterremovalsystem

werenot includedin Sections732.815(b)and734.815(b). TheAgencyproposesto

amendthoseSectionsto includegroundwaterremovalsystems.

16. MembersofPIPEexpressedseveralconcernsoverthereimbursement

amountsforpersonnelcosts. In response,theAgencyproposesthefollowing changesto

its proposal:

A. Concernswereraisedover theamountoftime allowedfor tank

pull oversight. In response,theAgencyproposesto allow onehalf-dayoffield

work andfield oversightfor eachleakingunderground.storagetankthat is

removed,up to a totalof 10 half-days. This changeis proposedin Sections

732.845(a)(2)(A)and734.845(a)(2)(A).If morethantentanksarepulled ormore

than10 half-daysarerequired,theowneroroperatorcanobtainbidsfor thecosts

(seebelow),or seeksite-specificAgencyapprovalofcostsif unusualor

extraordinarycircumstancesexist(seebelow).

B. Concernswereraisedaboutcostsfor siteinvestigationat high

priority~sitesunderPart732. In response,theAgencyproposesto addanew

27



Sections 732.845(d)(1) and (2). The added language is the same as for site

investigations under Part 734.

C. Concernswereraisedoverthecostofadditionalwell surveywork

required under the new rules. In response, the Agency proposes to add individual

maximum payment amounts for this work. For reviewing well records (that have

alreadybeenobtained)andidentifyingthewells,regulatedrechargeareas,and

weliheadprotectionareaswithin acertaindistanceofcontaminationthat is left in

place,theAgencyproposesanamountof$160.00basedupon2 hoursof

personneltime. For additionalwell surveywork thatis neededdueto site-

specificcircumstances(i.e. physicalwell survey,suchasinterviewingproperty

ownersordistributingdoorhangers),theAgencyproposesto determinethe

maximumamountson atimeandmaterialsbasis. Theaddedamountsfor thewell

surveysaresetforth in Sections732.845(d)(3)and734.845(b)(7).

D. Concernswereraisedoverthereimbursementoftravel time.

MembersofPIPErecommendedthattravel timebebrokenoutandreimbursed

separatelyfrom thehalf-dayratedueto its variability from siteto site. In

response,theAgencyproposesto removetraveltime from thehalf-dayrateand

reimburseit basedon thefollowing slidingscale.Theamountslisted arethe

maximumamountsallowedperday for all costsassociatedwith travel, including,

butnot limited to, personneltraveltime,vehiclescharges,perdiem, andlodging.

Distancesareroundedto thenearestwholemile andaremeasuredfrom the

consultant’soffice thatis closestto thesite. Costsfor travelwouldbeallowed
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only whenspecified. For example,themaximumallowableamountfor field work

and field oversightis typically atotal of$390perhalf-day,plustravel costs.

Distanceto site Maximumamountpercalendar
(landmiles) dayor fractionthereof

0to29 $140.00
30to59 $220.00
60 ormore $300.00

To determinetheaboveratestheAgencyallowed$60.00perday for a

vehicle or mileage. This was the amount allowed for vehicles charges each day

under the original half-dayratewhenit includedtransportation(2 half-days x

$30.00perhalf-day= $60.00). In addition,theAgencyallowed$80.00perhour

forpersonneltravel time, with onehourallowedfor sites0 to 29 miles away,2

hoursallowedfor sites30 to 59 miles away,and3 hoursallowedfor sites60 or

moremiles away. Theseamountsarebasedonaone-dayroundtrip. However,

theyshouldbe sufficient to coverovernightstaysbecausewhenanovernightstay

is necessarytwo daysoftravel expenseswouldbeallowed. Forexample,for sites

60 ormoremiles away, atotal of$600.00would beallowedif theconsultant

neededto stayovernight($300.00x 2 days). If theconsultantneededto staytwo

nights,a total of$900wouldbeallowed($300.00x 3 days).

Becausetravel time is no longerapartofthehalf-dayrate,theAgencyhas

alsoreducedthe $500.00perhalf-dayoffield work and field oversightto

$390.00. Thetravel coststhat havebeensubtractedfrom the$500.00are$80.00

for onehourofpersonneltravel timeand $30.00for vehiclecharges.This leaves

$390.00perhalf-dayof field work andfield oversight. The$390.00consistsof
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fourhoursofpersonneltime at $80.00perhour($320.00)plus $70 for equipment

and supplies.Pleasenotethat thesearetheamountsperhalf-day. If the

consultantworkstwo half-daystheamountallowedfor equipmentwill be

$140.00. For threehalf-daystheamountallowedwill be $210.00,andsoon.

These changes are made throughout Subpart H.

E. Concernswereraisedaboutcostsassociatedwith planrevisions

that areneededasaresultofunforeseencircumstancesthat ariseafteraplanand

budgetareapproved. In response,theAgencyproposesto addSections

732.845(1)and734.845(f),whichwould allow $640.00for planandbudget

amendmentsrequiredbecauseof unforeseencircumstances.Thisamountis based

uponeighthoursofpersonneltimeat $80.00perhour. This is not intendedfor

coststo prepareandamendmentto aplanorreportthatis requiredbecausethe

original plan orreportwasdeficient.

17. Concernshavebeenraisedaboutsettingmaximumreimbursement

amountsin therules. In addition,the ideaofbidding,which is usedin severalother

states,hasbeenraisedasapossiblemethodfor determiningreasonableamountsfor

reimbursement.Inresponse,theAgencyproposesto addprovisionsthatwould allow the

maximumamountssetforth in therulesto beexceededif aminimumofthreebids are

obtained. In suchcases,theamountof the lowestbid wouldbetheamountallowedfor

reimbursementpurposes,unlessit is lower thanthemaximumpaymentamountset forth

in therules. Thebiddingprovisionsdo not specifywho is to do thebidding. TheAgency

anticipatesthat•inmostcasesthebiddingwill bedoneby theprimaryconsultant.The

biddingprovisionsareproposedin Sections732.855and734.855.
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TheAgencybelievesthat abiddingprocesswill greatlyimprovetheproposed

rules. First, it allows an exceedance of the maximum rates set forth in therulesif the

lowestofthebids(threeminimum)exceedthoserates. Theruleswill allow theratesto

be responsive to site-specific conditions that cause an increase in costs, such as greater

hauling distances to the landfill and higherfuel costs. Second,costsbasedon bidswill.

accurately reflect market prices, making the rules immediately responsive to price

fluctuations. Third, there is less of a need for Agency approval of unusual or

extraordinaryexpenses,oraneedto determineatwhatpointacost“substantially

exceeds”themaximumpaymentamountsin therules. Instead,costscanbebid out and

thelowestbid will beconsideredreasonable.Fourth,thereis no needto gathernew

informationandestablishanewdatabasespecificallyfor thepurposeofdetermining

maximumreimbursementamounts,whichwould beextremelyburdensometo both

consultantsandtheAgency,andresultin a greatdelayin adoptingtherules. Finally,

biddingwill helptheAgencytrackmarketratesandadjustthemaximumpayment

amountsin theruleswhennecessary.If theAgencyseesthat certaincostsarecontinually

bid outandcomingin higherthanthemaximumamountsallowedin therules, it will

knowthatit is time to reviewtheamountsin therulesto seeif theyneedto beadjusted.

Theproposedbiddingprovisionsprohibit bids from certainparties.This is to

ensurethattruethird partybids areobtained.However,theproposedrulesalsoprovide

thatthe lowestbidderdoesnot haveto beused,only theamountofthelowestbid.

Anotherpersonmaybehiredto performthework, andtherulesspecificallyprovidethat

thepartiesprohibitedfrom biddingmayperformthework (i.e., partiesin whichthe

owneroroperator,or theprimaryconsultant,haveadirectorindirect financialinterest).
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The only limitation is that the amount reimbursed will belimited to theamountofthe

lowest bid.

Thebiddingprovisionsalso requirethat all bids besubmittedto theAgency. This

is to avoidsituationswhere,for example,five bids areobtainedand thethreebidsthat are

submittedarethethreehighest. If morethantheminimumthreebids areobtained,the

amountallowedfor reimbursementis intendedto be thelowestofall thebids, notjust

threeofthem. Pleasenotethatthepersonsconductingthebiddingmustdeterminethat

thecompaniestheychooseto bid on thetaskarequalifiedandacceptableprior to

receivingbids.

18. . TheAgencystill believestherearesituationswherethereasonablenessof

costswill needto bedeterminedon a site-specificbasisdueto extenuatingcircumstances.

For example,theremaybeasituationwherethreeminimumbids cannotbeobtained

because there are not three persons who provide the service or perform the work that is

needed. Therefore, the Agency proposesto changetheunusualor extraordinary

expensesSectionto an “unusual or extraordinary circumstances”Section. ThisSection

hasbeenmovedto Sections732.860and734.860becauseoftheadditionofbiddingin

Sections732.855and734.855.

CECIhasprovidedalist ofseveralsituationsthatit proposesto list in therulesas

“atypical” situations. It furtherproposesto makecostsassociatedwith theatypical

situationsreimbursableon atime andmaterialsbasisbecausethecostsassociatedwith

suchsituationSwouldbeexpectedto exceedthemaximumamountsset forth in therules.

TheAgencyhasreviewedthis list andbelievesthatthesituationsidentifiedby CECI are

eitheralreadyreimbursedon atime andmaterialsbasis,canbeaddressedthrough
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bidding,orhavebeenaddressedin theproposedrules(including errata). Becauseall of

theatypicalsituationsidentifiedby CECIhavebeenaddressed,theAgencydoesnot seea

needto designatecertainsituationsas“atypical” in therules.

19. In its original proposal the Agency proposed a requirementthatthe

Agency review Sections 732.865 and734.865aprovisionthatwould requireit to review

the rules at least every two years to ensure that the maximumpayment amounts remained

current with prevailing market prices. This requirement was proposed in Section732.865

and734.865. In its First ErrataSheettheAgencyproposedto changethisrequirementto

an automaticincreasein themaximumpaymentamountseachyear. The amountofthe

increaseis baseduponan inflation factorderivedfrom theimplicit pricedeflatorfor

grossnationalproduct. TheAgencynowproposesto addbackin amandatoryreviewof

theratesto ensuretheyarekeepingpacewith theprevailingmarketrates. The

requirementis nowproposedasnewSections732.875and734.875,andappliesin

additionto the automaticincreaseprovision. Theonly differencebetweenthelanguage

asoriginallyproposedis thatthereviewmustbe conductedatleasteverythreeyears

insteadof everytwo years. TheAgencybelievesthatathreeyearminimumis sufficient

becausethemaximumamountswill automaticallybe increasedeachyear,andthe

Agencywill beableto trackmarketfluctuationswhenbiddingis used.

20. JarrettThomas,who submittedtestimonyonbehalfofPIPEandthe

Illinois AssociationofEnvironmentalLaboratories,recommendedthatreferencesto

specificmethodsofBTEX andPolynuclearAromaticsPNA analysisbedeletedfrom

Sections732.APPENDIXD and734.APPENDIXD. In response,theAgencyproposes

to deletethosereferences.
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21. Based on discussionswith interestedparties,theAgencyproposesto

increase the hourly rates Engineer I, Engineer II, GeologistI, GeologistII, Geologist III,

and Professional Geologist. The Agency believes the amended rates are reasonable

amounts for the purposes of reimbursing costs from the USTFund.

22. The Agency has proposed wording changes throughout Parts 732 and 734

regardingwatersupplywell surveyrequirementsto clarify thatthewatersupplywell

survey is based on the proximity of wells to soil and groundwater contamination

(measuredandmodeled)abovetheTier 1 groundwateringestionexposureroute

remediationobjectivesandnot themoststringentTier 1 remediationobjectives.This is

theappropriateobjectiveto beusedandbeprotectiveofpotablewells.

In addition,wordinghasbeenchangedfrom “contacting”to “using current

informationfrom” theIllinois StateGeologicalSurvey,theIllinois StateWaterSurvey

andIllinois DepartmentofPublicHealth. Theinformationoftheseentitiesmaybe

availablethroughothersourcesinsteadofonly from theentities. Thiswill allow for

flexibility in how consultantscollectthis information.
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BEFORETHE ILLINOIS POLLUTION CONTROLBOA1~EC E D V E D

LERK’S OFFICE

iN THE MATTER OF: ) AUG 022004

PROPOSEDAMENDMENTS TO: ) R04-22 STATE OF ILLINOIS
REGULATION OF PETROLEUM ) (Rulemaking— Lan~~°~~ControlBoard
LEAKING UNDERGROUNDSTORAGE )
TANKS (35 ILL. ADM. CODE732) )

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO: ) R04-23
REGULATION OFPETROLEUM ) (Rulemaking- Land)
LEAKING UNDERGROUNDSTORAGE )
TANKS (35 ILL. ADM. CODE734) )

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY’S
THIRD ERRATA SHEET

NOW COMEStheIllinois EnvironmentalProtectionAgency(“Illinois EPA”), by

andthroughits attorneyKyle Rominger,andsubmitsthis ThirdErrataSheetto its

proposalforthe amendmentof35 Ill. Adm. Code732 andthe adoptionof35 Ill. Adm.

Code734. Duringthecourseofthisrulemakingmanygoodcommentsandsuggestions

for improving theruleshavebeenprovided. After reviewingthehearingtranscriptsand

filed testimony,theIllinois EPA incorporatedthesecommentsandsuggestionsinto the

ruleswhereappropriateand,asaresult,proposesthefollowing changesto its proposal:

X. In responseto arequestfor clarificationon theapplicationofPart734 to

releasessubjectto PublicAct 92-0554butreportedpriorto theeffectivedateofPart734,

theIllinois EPA proposesto amendSection734.100(a)by addingsubsections(a)(l) and

(2) asfollows. Thechangeswill allow ownersandoperatorswho conductedworkprior

to theeffectivedateofPart734 to usethat work in satisfyingtherequirementsofPart



734, and allow costsapprovedin abudgetprior to theeffectivedateof thePartto be

reimbursedin accordancewith theapprovedbudget. Alteredwording,includingchanges

proposedin theIllinois EPA’s SecondErrataSheet,is highlightedin bold lettering.

a) This Partappliesto owners or operators of any underground storage tank
systemusedto containpetroleumand for which a release is reported to
IEMA on orafter[effectivedateof rules] in accordancewith OSFM
regulations.It doesnot applyto ownersoroperatorsofsitesfor whichthe
OSFMdoesnotrequireareportto IEMA or for whichtheOSFMhas
issuedor intendsto issueacertificateofremovalorabandonmentpursuant
to Section57.5 oftheAct.

1) For releasesreported on or after June24, 2002,but prior to
[effective dateof rules], and for ownersand operators electing
prior to [effective date of rules] to proceedin accordancewith
Title XVI ofthe Act asamendedby P.A. 92-0554,theAgency
may deemthat one or more requirements ofthis Part have
beensatisfied,basedupon activities conductedprior to
[effectivedateof rules], eventhough the activities were not
conductedin strict accordancewith the requirementsof this
Part. For example,an owner or operator that adequately
defined the extentof on-sitecontamination prior to [effective
dateof rules] may be deemedto havesatisfied Sections
734.210(h)and 734.315eventhough sampling wasnot
conductedin strict accordancewith thoseSections.

2) Costsincurred pursuant to a budgetapproved prior to
[effective dateof rules] shall be reimbursed in accordancewith
the amounts approvedin thebudget and shall not be subjectto
the maximum payment amounts setforth in Subpart H ofthis
Part.

X. In responseto recommendationsto reduce a “half-day” from five hours to

four hours andnot to limit the number ofhalf-daysthat can be worked in onecalendar

day, the Illinois EPA proposesto amend the definition of “Half-day” in Sections 732.103

and734.115to thefollowing. Alteredwordingis highlightedin bold lettering.

“Half-day” meansfour hours, or a fraction thereof, ofbillable work time.
Half-days shall be basedupon thetotal number of hours worked in one
calendar day. The total number of half-days per calendarday may exceed
two.

2



X. To assisttheIllinois EPA in theobservanceandoversightoffield

activities, the Illinois EPAproposes the following new Sections 732.112 and 734.145 so

the Illinois EPAcanrequirenotificationofwhenandwherefield activitieswill be

conducted. The timeframes in the last sentence of the Section mirror the timeframes set

forth in Subpart B of each Part, as amended.

Section 732.112/734.145 Notification of Field Activities

The Agency mayrequire owners and operators to notify the Agency of field
activities prior to the date the field activities take place. The notice shall include
information prescribed by the Agency, and may include, but is not be limited to, a
description of the field activities to be conducted, the person conducting the
activities, and the date, time, and place the activities will be conducted. The
Agency may, but is not required to, allow notification by telephone, facsimile, or
electronicmail. This Sectiondoesnot applyto activitiesconductedwithin 45
daysplus 14 daysafterinitial notificationto IEMA of arelease,orto freeproduct
removalactivitiesconductedwithin 45 daysplus 14 daysaftertheconfirmationof
thepresence of free product.

X. In responseto concernsregardingtheIllinois EPA’sadministrationofthe

LUSTprogram, the Illinois EPAproposes the following new Sections 732.114 and

734.145.

Section732.114/734.145 LUST AdvisoryCommittee

OnceeachcalendarquartertheAgencyshallmeetwith aLUST Advisory
Committeeto discuss the Agency’s implementation of this Part, provided that the
AgencyormembersoftheCommitteeraiseoneormoreissuesfor discussion.
The LUSTAdvisory Committee shall consist of the following individuals: one
member designated by the Illinois Petroleum Marketers Association, one member
designatedby theIllinois PetroleumCouncil, onememberdesignatedby the
AmericanConsulting Engineers Council of Illinois, one member designated by
theIllinois SocietyofProfessionalEngineers,one member designated by the
Illinois ChapteroftheAmericanInstituteof ProfessionalGeologists,onemember
designated by the Professionals of Illinois for the Protection of the Environment,
oneme~nberdesignatedby the Illinois Association of Environmental
Laboratories, one member designated by the Illinois Environmental Regulatory
Group,onememberdesignatedby theOffice oftheStateFireMarshal,andone
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member designated by the Illinois DepartmentofTransportation.Membersofthe
LUST Advisory Committeeshallservewithoutcompensation.

X. In responseto concernsoverwhetherthe languageoftheProfessional

Engineer/ProfessionalGeologistcertificationwould requireProfessionalEngineersto

certify to geologypracticesor ProfessionalGeologiststo certify to engineeringpractices,

the Illinois EPAproposes to amend the certification language of Sections 732.110(d) and

734.135(d)to thefollowing to clarify thataprofessionalis requiredto certify only to the

standardsandpracticesofhis orherown profession.Alteredwordingis highlightedin

boldlettering.

I certify underpenaltyof law thatall activitiesthatarethesubjectofthis plan,
budget,orreportwereconductedundermysupervisionorwereconductedunder
thesupervisionofanotherLicensedProfessionalEngineerorLicensed
ProfessionalGeologistandreviewedby me; thatthisplan,budget,orreportand
all attachmentswerepreparedundermy supervision;that, to thebestofmy
knowledgeandbelief,theworkdescribedin theplan,budget,orreporthasbeen
completedin accordancewith theEnvironmentalProtectionAct [415 ILCS 5], 35
Ill. Adm. Code734, andgenerallyacceptedstandardsand practicesof my
profession;andthatthe informationpresentedis accurateandcomplete.I am
awaretherearesignificantpenalties for submitting falsestatementsor
representationsto theAgency,includingbutnot limited to fines, imprisonment,or
bothasprovidedin Sections44 and57.17oftheEnvironmentalProtectionAct
[415 ILCS 5/44 and57.17].

X. In responseto concernsaboutpossiblesituationsthatwould prohibit early

actionsamplecollectionin the locationsspecifiedin Sections732.202(h)(1) and(2), and

Sections734.210(h)(l) and(2), theIllinois EPAproposesto amendtheSectionsto the

following. Altered wordingis highlightedin bold lettering. Pleasenotethatadditional

changesto subsectionsofSections732.202(h)(1)and734.210(h)(2)areproposedin the

Illinois EPA’sFirst andSecondErrataSheets.
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Section 732.202(h)(l):

1) At aminimum,for eachUST that is removed,theowneror
operatorshallcollectandanalyzesoil samplesasfollows. The
Agencymay allow an alternate location for, or excusethe
collection of, one or more samplesif samplecollection in the
following locations is madeimpracticable by site-specific
circumstances.

Section732.202(h)(2):

2) At a minimum,for eachUST thatremainsin place,theowneror
operatorshallcollectandanalyzesoil samplesasfollows. The
Agencymayallow an alternate location for, or excusethe
drilling of, oneor more borings if drilling in the following
locations is madeimpracticable by site-specificcircumstances.

Section734.210(h)(1):

1) At a minimum, for eachUST that is removed,the owneror
operator shall collectandanalyzesoil samplesas follows. The
Agencymay allow an alternate location for, or excusethe
collection of, one or more samplesif samplecollectionin the
following locations is madeimpracticable by site-specific
circumstances.

Section734.210(h)(2):

2) At a minimum, for eachUST that remains in place,the owneror
operator shall collectand analyzesoil samplesas follows. The
Agencymay allow an alternate location for, or excusethe
drilling of, one or more borings if drilling in thefollowing
locations is madeimpracticable by site-specificcircumstances.

X. In responseto commentsregarding the removal of free product, the

Illinois EPA proposesto amend Sections732.203(a)and734.215(a)to the following to

retainthephrase“to the maximum extentpracticable,” although in a different location for

easeofreading. The following languagealso includesthe changesto Sections

732.203(a)and734.215(a)proposedin the Illinois EPA’s SecondErrata Sheet. Altered

wording is highlighted in bold lettering.
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Section 732.203(a):

a) Under any circumstance in which conditions at a site indicate the
presenceoffreeproduct,ownersor operatorsshall remove,tothe
maximum extentpracticable, freeproductexceedingone-eigh~
ofan inch in depth as measuredin a groundwater monitoring
well, or presentasa sheenon groundwaterin thetankremoval
excavationor on surfacewater,to themaximumextentpracticable
while initiating orcontinuinganyactionsrequiredpursuantto this
Partorotherapplicablelawsorregulations. In meetingthe
requirementsofthis Section,ownersoroperatorsshall:

Section734.215(a):

a) Underanycircumstancein whichconditionsata siteindicatethe
presenceoffree product, ownersor operators shall remove,to the
maximum extentpracticable, freeproduct exceedingone-eighth
ofan inch in depth asmeasuredin a groundwater monitoring
well, or presentas a sheenon groundwater in the tankremoval
excavationor on surface water, while initiating or continuing any
actionsrequiredpursuantto thisPartor other applicable laws or
regulations.In meetingtherequirementsofthis Section,ownersor
operatorsshall:

X. As apartoftheproposedchangesto watersupplywell surveyprovisions

(seebelow), the Agency proposes to amend Section732.300(b)(1)(A)(i)to thefollowing.

Alteredwordingis highlightedin bold lettering.

i’~ Oneormoremaps,to anappropriatescale,showingthefollowing:

Thelocationofthecommunitywatersupplywellsand otherpotablewater
supplywells identifiedpursuantto subsection(b)(3)ofthis Section,and
thesetbackzonefor eachwell;

Thelocationandextentofregulatedrechargeareasandwellhead
protection areas identified pursuant to subsection (b)(3) of this Section;

The currentextentofgroundwatercontaminationexceedingthe Tier I
groundwater ingestion exposureroute remediation objectivesof 35 Ill.
Adm. Code742 for the applicable indicator contaminants; and

The modeledextentof groundwater contamination exceedingthe Tier 1
groundwater ingestion exposureroute remediation objectivesof 35 III.
Adm. Code742 for the applicable indicator contaminants.
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X. To allowwell surveyinformationoftheIllinois StateGeologicalSurvey,

theIllinois StateWaterSurvey,andtheIllinois DepartmentofPublicHealthto be

obtained from sources other than those offices directly, and to narrow the focus of the

water supply well surveys, the Agency proposes to amend Section 732.300(b)(3) to the

following. Thesamechangesarebeing proposed to well survey language throughout the

rules. Alteredwordingis highlightedin bold lettering.

3) As partoftheremediationconducted under subsection (b) of this Section,
ownersandoperatorsshallconductawatersupplywell surveyin
accordance with this subsection (b)(3).

A) At a minimum, the owner or operator shall identify all potable
water supply wells located at the site or within 200 feet of the site,
all communitywatersupplywells locatedatthesiteorwithin
2,500feetofthesite, andall regulatedrechargeareasandwellhead
protectionareasin whichthesite is located.Actionstakento
identify the wells shall include, but not be limited to, the
following:

i) Contacting theAgency’sDivision ofPublic Water Supplies
to identify communitywatersupplywells,regulated
rechargeareas,andweliheadprotectionareas;

ii) Using current information from the Illinois State
GeologicalSurvey, the Illinois StateWater Survey, and the
Illinois DepartmentofPublic Health (or the county or local
health department delegatedby the Illinois Department of
Public Health to permit potable water supplywells) to
identify potable water supplywells other than community
water supply wells; and

iii) Contacting the local public water supply entities to identify
properties that receivepotable water from a public water
supply.

B) In addition to the potablewater supply wells identified pursuant to
subsection(b)(3)(A) ofthis Section. the owneror operator shall
extendthe water supply well surveyif soil or groundwater
contamination exceedingthe Tier 1 groundwater ingestion
exposureroute remediation objectivesof 35 Ill. Adm. Code742
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for the applicable indicatorcontaminantsextendsbeyondthesite’s
property boundary, or, as part ofremediation,theowneror
operatorleavesin placesoil or groundwatercontamination
exceedingthe Tier 1 groundwater ingestion exposureroute
remediation objectivesof35 Ill. Adm. Code742 for the
applicableindicatorcontaminantsandcontaminationexceeding
suchobjectivesis modeledto migratebeyondthesite’s property
boundary. At aminimum,theextendedwatersupplywell survey
shall identify the following:

i) All potable water supply wells locatedwithin 200 feet,and
all community water supply wells locatedwithin 2.500feet,
of the current or modeled extent of soil or groundwater
contamination exceeding the Tier 1 groundwater
ingestion exposureroute remediation objectivesof 35
Ill. Adm. Code742 for the applicable indicator
contaminants;and

ii) All regulatedrechargeareasandwellheadprotectionareas
in which thecurrentormodeledextentofsoil or
groundwater contamination exceeding the Tier 1
groundwater ingestion exposureroute remediation
objectivesof 35 Ill. Adm. Code742 for the applicable
indicator contaminants is located.

C) The Agencymayrequire additional investigation ofpotable water
supply wells, regulatedrecharge areas,or wellheadprotection
areasif site-specificcircumstanceswarrant. Such circumstances
shall include, but not be limited to, theexistenceofone or more
parcelsofproperty within 200feet ofthe current or modeledextent
ofsoil or groundwater contamination exceedingtheTier 1
groundwater ingestion exposureroute remediation objectives
of35 Ill. Adm. Code742for the applicable indicator contaminants
wherepotable water is likely to be used,but that is not servedby a
public water supply or awell identified pursuant to subsections
(b)(3)(A) or (b)(3)(b) ofthis Section. The additional investigation
mayinclude, but shallnot be limited to, physical well surveys
(e.g.,interviewing property owners, investigating individual
properties for wellheads,distributing door hangersor other
material that requestsinformation about the existenceofpotable
wells on theproperty, etc.).
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X. As a part of the proposed changes to water supply well survey provisions,

the Agency proposes to amendSections732.306(b)(4)and (5) to the following. Altered

wordingis highlightedin bold lettering.

4) Groundwater contamination does not exceed Tier 1 groundwater
ingestion exposureroute remediation objectivesof 35 Ill. Adm. Code
742 for the applicable indicator contaminants as a result of the release,
modelingin accordancewith 35 Ill. Adm. Code 742 shows that
groundwatercontaminationwill not exceedsuchTier 1 remediation
objectives as a result of therelease,andno potablewatersupplywells are
impacted as a result of the release; and

5) Soil contaminationexceedingtheTier 1 groundwater ingestion
exposureroute remediation objectivesof35 Ill. Adm. Code742 for the
applicableindicatorcontaminantsdoesnot extendbeyondthesite’s
propertyboundaryandis not locatedwithin aregulatedrechargearea,a
weliheadprotectionarea,orthesetbackzoneofapotablewatersupply
well. Documentationto demonstratethat this subsection(b)(5) is satisfied
shall include, but not be limited to, the results of a water supply well
survey conducted in accordance with Section 732.307(f) of this Part.

X. As apartofthe proposedchangesto water supply well surveyprovisions,

the Agencyproposesto amend Section732.307(f)(2)to the following. Altered wording

is highlighted in bold lettering.

2) Using current information from the Illinois StateGeologicalSurvey, the
Illinois StateWater Survey, and the Illinois DepartmentofPublic Health
(or thecountyor local health departmentdelegatedby the Illinois
Department ofPublic Health to permit potable water supply wells) to
identify potable water supplywells other than community water supply
wells; and

X. As a partofthe proposedchangesto water supply well survey provisions,

the Agencyproposesto amend Sections732.309(a)(1)(C)and (D) to the following.

Alteredwordingis highlightedin bold lettering.

C) ThecurrentextentofgroundwatercontaminationexceedingtheTier1
groundwater ingestion exposureroute remediation-objectivesof 35 IlL
Adm. Code742 for the applicable indicator contaminants: and
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D) ThemodeledextentofgroundwatercontaminationexceedingtheTier 1
groundwater ingestion exposureroute remediation objectivesof 35 III.
Adm. Code742 for the applicable indicator contaminants. The
informationrequiredunderthis subsection (D) is not required to be shown
in thesiteclassificationcompletionreportif modeling is not performed as
partofsite investigation:

X. In response to concerns about the prescriptive nature of Part734’s Stage1

site investigation, the Illinois EPAproposes to amendSection734.315(a)to the

following. Thefollowing languagereplacesall changesto Section734.3 15(a) proposed

in the Illinois EPA’s First and Second Errata Sheets. Altered wording is highlighted in

bold lettering.

a) The Stage 1 site investigation shall consist of the following:

1) Soil investigation.

A) Up to four borings shall be drilled around each
independentUST field where oneor moreUST
excavationsamplescollectedpursuant to 734.210(h),
excluding backfill samples,exceedthe most stringent
Tier 1 remediation objectivesof 35 Ill. Adm. Code742
for the applicable indicator contaminants. One
additional boring shall be drilled ascloseaspracticable
to eachUST field if a groundwater investigation is not
required under subsection(a)(2)of this Section~The
borings shall be advancedthrough theentire vertical
extentof contamination, basedupon field observations
and field screeningfor organicvapors,provided that
borings shall be drilled below the groundwater table
only if site- specificconditionswarrant.

B) Up to two borings shall be drilled around eachUST
piping run where one or more piping run samples
collectedpursuant to 734.210(h)exceedthe most
stringent Tier 1 remediation objectivesof 35 Iii. Adm.
Code742 for the applicable indicator contaminants.
One additional boring shall be drilled a closeas
practicable to eachUST piping run if a groundwater
investigation is not required under subsection(a)(2)of
this Section. The borings shall be advancedthrough the
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entire vertical extentof contamination, basedupon field
observationsandfield screeningfor organicvapors,
provided that borings shall be drilled below the
groundwater table only if site-specificconditions
warrant.

C) One soil sampleshallbe collectedfrom eachfive-foot
intervalof eachboringdrilled pursuantto subsections
(a)(1)(A)and(B) ofthisSection. Eachsampleshallbe
collectedfrom thelocationwithin thefive-foot interval that
is themostcontaminatedasaresultoftherelease.If an
areaof contaminationcannotbe identifiedwithin a five-
foot interval, the sample shall be collected from the center
of the five-foot interval. All samples shall be analyzed for
the applicable indicator contaminants.

2) Groundwaterinvestigation.

A) A groundwater investigation is required under the
following circumstances:

i) Thereis evidencethatgroundwaterwells havebeen
impactedby thereleaseabovethemoststringent
Tier 1 remediationobjectivesof35 Ill. Adm. Code
742for theapplicableindicatorcontaminants;

ii) Free product that may impact groundwater is found
to needrecovery in compliancewith Section
734.215ofthis Part;or

iii) There is evidence that contaminated soils may be or
mayhavebeenin contactwith groundwater,except
that, if the owneror operatorpumps the excavation
ortankcavitydry, properlydisposesofall
contaminatedwater,anddemonstratesto the
Agency that no recharge is evident during the 24
hoursfollowing pumping,theowneroroperator
doesnothaveto completeagroundwater
investigation,unlesstheAgency’sreviewreveals
thatfurthergroundwaterinvestigationis necessary.

B) If a groundwaterinvestigationis required,theowneror
operatorshall install five groundwatermonitoringwells.
Onemonitoringwell shallbe installedin the locationwhere
groundwatercontaminationis mostlikely to bepresent.
Thefourremainingwells shallbeinstalledat theproperty
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boundaryline or200 feet from the USTsystem, whichever
is less,in oppositedirectionsfrom eachother. Thewells
shallbe installedin locationswheretheyaremostlikely to
detectgroundwatercontaminationresultingfrom the
releaseandprovideinformationregardingthegroundwater
gradientanddirectionofflow.

C) Onesoil sampleshall be collectedfrom eachfive-foot
interval of eachmonitoring well installation boring
drilled pursuant to subsection(a)(2)(B)of this Section.
Each sample shall be collectedfrom the location within
the five-foot interval that is the mostcontaminatedas a
result of therelease. If an area of contamination cannot
be identified within a five-foot interval, thesampleshall
be collectedfrom the centerofthe five-foot interval. All
soil samplesexhibiting signsofcontamination shall be
analyzedfor the applicable indicator contaminants. For
borings that do not exhibit any signsof soil
contamination, samplesfrom thefollowing intervals
shall be analyzed for the applicableindicator
contaminants,provided that the samplesshall not be
analyzedif other soil sampling conductedto date
indicatesthat soil contamination doesnot extendto the
location ofthe monitoring well installation boring:

i) The five-foot intervals intersectingtheelevations
ofsoil samplescollectedpursuant to Section
734.210(h),excluding backfill samples,that
exceedthe moststringentTier 1 remediation
objectivesof 35 Ill. Adm. Code742 for the
applicableindicatorcontaminants.

ii) Thefive-foot interval immediatelyaboveeachfive-
foot interval identifiedin subsection(a)(2)(C)(i)of
this Section;and

iii) Thefive-foot intervalimmediatelybeloweachfive-
foot interval identifiedin subsection(a)(2)(C)(i)of
this Section.

D) Followingtheinstallationofthegroundwatermonitoring
wells, groundwatersamples shall be collectedfrom each
well andanalyzedfor theapplicableindicator
contaminants.
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E) As a partof thegroundwater investigation an in-situ
hydraulic conductivity test shall be performed in the
first fully saturated layer below the water table. If
multiple water bearing units are encountered,an in-situ
hydraulic conductivity test shall be performed on each
such unit.

i) Wells usedfor hydraulic conductivity testing
shall be constructedin a manner that ensuresthe
most accurateresults.

ii) The screenmust be contained within the
saturatedzone.

3) An initial watersupplywell surveyin accordancewith Section
734.445(a)ofthis Part.

X. As apartoftheproposedchangesto watersupplywell surveyprovisions,

theAgencyproposesto amendSections732.404(e)(1)and(2) to thefollowing. Altered

wordingis highlightedin bold lettering.

1) In additionto thepotablewatersupplywells identifiedpursuantto Section
732.307(f)ofthisPart,theowneroroperatorshallextendthewatersupply
well survey if soil orgroundwatercontaminationexceedingtheTier I
groundwater ingestion exposureroute remediation objectivesof 35 Ill.
Adm. Code742 for theapplicableindicatorcontaminantsextendsbeyond
thesite’s propertyboundary,or, aspartofa corrective action plan,the
owneroroperatorproposesto leavein placesoil or groundwater
contaminationexceedingtheTierI groundwater ingestion exposure
route remediation objectivesof35 Ill. Adm. Code742 for the
applicable indicator contaminants andcontamination exceedingsuch
objectivesis modeledto migratebeyondthesite’s propertyboundary. At
aminimum,the extendedwatersupplywell surveyshallidentify the
following:

A) All potablewatersupplywells locatedwithin 200 feet,andall
communitywatersupplywells locatedwithin 2,500feet,ofthe
currentormodeledextentofsoil or groundwatercontamination
exceedingtheTier 1 groundwater ingestion exposureroute
remediation objectivesof35111.Adm. Code742 for the
applicableindicatorcontaminants;and
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B) All regulatedrechargeareasandwellheadprotectionareasin
which the currentormodeledextentofsoil orgroundwater
contaminationexceedingtheTier 1 groundwater ingestion
exposureroute remediation objectivesof 35 Ill. Adm. Code742
for the applicableindicatorcontaminantsis located.

2) TheAgencymayrequireadditionalinvestigationofpotablewatersupply
wells, regulatedrechargeareas,orwellheadprotectionareasif site-
specificcircumstanceswarrant. Suchcircumstancesshallinclude,butnot
be limited to, theexistenceofoneormoreparcelsofpropertywithin 200
feetofthecurrentormodeledextentofsoil or groundwatercontamination
exceedingtheTier 1 groundwater ingestion exposureroute
remediationobjectivesof 35 Ill. Adm. Code742for theapplicable
indicatorcontaminantswherepotablewateris likely to beused,but that is
not servedby apublic watersupplyorawell identifiedpursuantto
Section732.307(0(1)ofthis Partorsubsection(e)(1) of thisSection. The
additionalinvestigationmayinclude,butshallnotbe limited to, physical
well surveys(e.g.,interviewingpropertyowners,investigatingindividual
propertiesforwellheads,distributingdoorhangersorothermaterialthat
requestsinformationabouttheexistenceofpotablewellson theproperty,
etc.).

X. As apartoftheproposedchangesto watersupplywell surveyprovisions,

theAgencyproposesto amendSections732.406(b)(4)and(5) to thefollowing. Altered

wordingis highlightedin boldlettering.

4) Groundwatercontaminationdoesnot exceedtheTier1 groundwater
ingestion exposureroute remediation objectivesof 35111.Adm. Code
742 for theapplicable indicatorcontaminants as a result of the release,
modeling in accordancewith 35 Ill. Adm. Code742 showsthat
groundwater contamination will not exceedsuch Tier 1 remediation
objectivesasa result ofthe release,andno potable watersupplywells are
impactedas a resultoftherelease:and

5) Soil contamination exceedingtheTier 1 groundwater ingestion
exposureroute remediation objectivesof35 Ill. Adm. Code742 for the
applicableindicator contaminantsdoesnotextendbeyondthe site’s
property boundary andis not locatedwithin a regulatedrechargearea,a
wellheadprotection area,or thesetbackzoneofapotablewatersupply
well. Documentationto demonstratethatthis subsection(b)(5)is satisfied
shallinclude,but notbe limited to, theresultsofawatersupplywell
surveyconductedin accordancewith Section732.307(f)ofthisPart.
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X. In responseto questionsaboutthenumberofalternativetechnologiesthat

mustbe comparedin abudgetwhenan alternativetechnologyis proposed,theIllinois

EPAproposesto amendSections732.407(b)and734.340(b)to thefollowing. Added

wordingis highlightedin bold lettering.

Section732.407(b):

b) An owneroroperatorintendingto seekpaymentorreimbursement
for costs associated with the use ofan alternativetechnologyshall
submitacorrespondingbudgetplan in accordancewith Section

- 732.405 of this Part. In additionto therequirementsfor corrective
actionbudgetplansat Section732.404ofthis Part,thebudgetplan
mustdemonstratethatthecostofthealternativetechnologywill
not exceedthecostofconventionaltechnologyandis not
substantiallyhigherthanotheravailablealternativetechnologies.
The budget plan shall comparethecostsof at least two other
available alternative technologiesto thecostsof theproposed
alternative technology.

Section734.407(b):

b) An owneroroperatorintendingto seekpaymentfor costs
associatedwith theuseofan alternativetechnologyshallsubmita
correspondingbudgetin accordancewith Section734.335ofthis
Part. In additionto therequirementsfor acorrectiveactionbudget
at Section734.335ofthisPart,thebudgetmustdemonstratethat
thecostofthealternativetechnologywill not exceedthecostof
conventionaltechnologyandis notsubstantiallyhigherthanother
availablealternativetechnologies.The budgetplan shall
comparethecostsof at leasttwo other available alternative
technologiesto the costsoftheproposedalternative
technology.

X. As a partoftheproposedchangesto watersupplywell surveyprovisions,

theAgencyproposesto amendSections732.409(a)(2)(A)(iii)and(iv) to thefollowing.

Alteredwordingis highlightedin bold lettering.

iii) Thecurrentextentof groundwatercontaminationexceedingtheTier I
groundwater ingestion exposureroute remediation objectivesof 35 Ill.
Adm. Code742 for theapplicableindicatorcontaminants;and
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iv) ThemodeledextentofgroundwatercontaminationexceedingtheTier 1
groundwater ingestion exposureroute remediation objectivesof 35 III.
Adm. Code742 for theapplicableindicatorcontaminants.

X. As apartoftheproposedchangesto watersupplywell surveyprovisions,

theAgencyproposesto amendSection734.445to thefollowing. Altered wordingis

highlightedin bold lettering.

Section734.445 WaterSupplyWell Survey -

a) At aminimum,theowneroroperatorshallconductawatersupply
well surveyto identify all potablewatersupplywells locatedat the
siteorwithin 200feetofthesite,all communitywatersupply
wells locatedat thesiteorwithin 2,500feetofthe site,andall
regulatedrechargeareasandwellheadprotectionareasin which
thesite is located. Actions takento identify thewells shall include,
butnotbe limited to, thefollowing:

1) ContactingtheAgency’sDivision ofPublicWaterSupplies
to identify communitywatersupplywelts, regulated
rechargeareas,andwellheadprotectionareas;

2) Usingcurrent information from the Illinois State
GeologicalSurvey,theIllinois StateWaterSurvey,andthe
Illinois DepartmentofPublicHealth(orthecountyor local
healthdepartmentdelegatedbytheIllinois Departmentof
PublicHealthto permit potablewatersupplywells) to
identify potablewatersupplywellsotherthancommunity
watersupplywells;and

3) Contactingthe localpublic watersupplyentitiesto identify
propertiesthatreceivepotablewaterfrom apublic water
supply.

b) In additionto thepotablewatersupplywells identifiedpursuantto
subsection (a) of this Section,theowneroroperatorshallextend
thewatersupplywell surveyif soil orgroundwatercontamination
exceedingtheTier 1 groundwater ingestion exposureroute
remediationobjectivesof 35 III. Adm. Code742 for the
applicableindicatorcontaminantsextendsbeyondthesite’s
propertyboundary,or, aspartofacorrectiveactionplan,the
owneroroperatorproposesto leavein placesoil orgroundwater
contaminationexceedingtheTier I groundwateringestion
exposureroute remediationobjectivesof 35 Ill. Adm. Code742
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for theapplicableindicatorcontaminantsandcontamination
exceedingsuchobjectivesis modeledto migratebeyondthesite’s
propertyboundary.At aminimum,theextendedwatersupplywell
surveyshall identify thefollowing:

1) All potable water supply wells located within 200 feet, and
all communitywatersupplywells locatedwithin 2,500feet,
ofthecurrentormodeledextentof soil orgroundwater
contaminationexceedingtheTier1 groundwater
ingestion exposureroute remediationobjectivesof 35
Ill. Adm. Code742 for theapplicableindicator
contaminants;and

2) All regulatedrechargeareasandwellheadprotectionareas
in which thecurrentormodeledextentofsoil or
groundwatercontaminationexceedingtheTier 1
groundwater ingestion exposureroute remediation
objectivesof35 III. Adm. Code742 for theapplicable
indicatorcontaminantsis located.

c) TheAgencymayrequireadditionalinvestigationofpotablewater
supplywells,regulatedrechargeareas,orwellheadprotection
areasif site-specificcircumstanceswarrant.Suchcircumstances
shall include,butnotbe limited to, theexistenceofoneormore
parcelsofpropertywithin 200 feetofthecurrentormodeledextent
ofsoil orgroundwatercontaminationexceedingtheTier 1
groundwater ingestion exposureroute remediation objectives
of 35 Ill. Adm. Code742 for theapplicableindicatorcontaminants
wherepotable water is likely to beused,but thatis not servedby a
public water supply or awell identified pursuant to subsections(a)
or (b) ofthis Section. The additional investigationmayinclude,
but shall not be limited to, physicalwell surveys(e.g.,interviewing
property owners, investigating individual properties for wellheads,
distributing door hangersor other material that requests
information about the existenceofpotable wellson the property,
etc.).

d) Documentationofthewater supply well surveyconducted
pursuantto thisSectionshall include,but not belimited to, the
following:

1) Oneormoremaps,to anappropriatescale,showingthe
following:

A) Thelocationofthecommunitywatersupplywells
andotherpotablewatersupplywells identified
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pursuantto this Section,andthesetbackzonefor

each well;

B) The location and extent of regulated recharge areas

andwellheadprotectionareasidentifiedpursuantto
this Section;

C) Thecurrentextentofgroundwatercontamination
exceedingtheTier 1 groundwater ingestion
exposureroute remediation objectivesof 35 Ill.
Adm. Code742 for the applicable indicator
contaminants;and

D) Themodeledextentofgroundwatercontamination
exceedingtheTier I groundwater ingestion
exposureroute remediationobjectivesof35 Ill.
Adm. Code742 for theapplicableindicator
contaminants. The information requiredunderthis
subsection(D) is not requiredto be shownin a site
investigationreportif modelingis notperformedas
partofsiteinvestigation;

2) Oneor moretableslisting thesetbackzonesfor each
communitywatersupplywell andotherpotablewater
supplywells identifiedpursuantto this Section;

3) A narrativethat, at aminimum,identifieseachentity
contactedto identify potablewatersupplywellspursuantto
this Section,thenameandtitle ofeachpersoncontactedat
eachentity, andfield observationsassociatedwith the
identificationofpotablewatersupplywells; and

4) A certificationfrom a LicensedProfessionalEngineeror
LicensedProfessionalGeologistthatthewatersupplywell
surveywasconductedin accordancewith therequirements
ofthis Sectionandthat thedocumentationsubmitted
pursuant to subsection (d) of this Sectionincludesthe
informationobtainedasaresultofthe survey.

X. As apartoftheproposedchangesto watersupplywell surveyprovisions,

theAgencyproposesto amendSections734.450(b)(4)and(5) to the following. Altered

wordingis highlightedin boldlettering.
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4) Groundwatercontaminationdoesnot exceedtheTier1 groundwater
ingestion exposureroute remediation objectivesof 35 IlL Adm. Code
742 fortheapplicableindicatorcontaminantsasaresultoftherelease,
modelingin accordancewith 35 Ill. Adm. Code742 showsthat
groundwatercontaminationwill not exceedsuchTier 1 remediation
objectivesasaresultoftherelease,andno potablewatersupplywells are
impactedasaresultoftherelease;and

5) Soil contaminationexceedingtheTier I groundwater ingestion
exposureroute remediation objectivesof35 III. Adm. Code742 forthe
applicableindicatorcontaminantsdoesnot extendbeyondthesite’s
propertyboundaryandis not locatedwithin aregulatedrechargearea,a
wellheadprotectionarea,orthesetbackzoneofapotablewatersupply
well. Documentationto demonstratethatthis subsection(b)(5) is satisfied
shall include,butnotbe limited to, theresultsofawatersupplywell
surveyconductedin accordancewith Section734.445ofthis Part.

X. In conjunctionwith theproposednewSections732.606(ggg)and(hhh),

andnewSections734.630(ddd)and(eee)(seebelow),theIllinois EPAproposesto

amendSections732.408and734.410 asfolkws. Addedwordingis highlightedin bold

lettering.

Section732.408 RemediationObjectives

ForsitesrequiringHigh Prioritycorrectiveactionorforwhich theowneror
operatorhaselectedto conductcorrectiveactionpursuantto Section732.300(b),
732.400(b)or732.400(c)ofthis Part,theowneroroperatorshallpropose
remediationobjectivesfor applicableindicatorcontaminantsin accordancewith
35 Ill. Adm. Code 742. Owners and operators seeking payment from the
Fund that perform on-sitecorrective action in accordancewith Tier 2
remediation objectivesof35 III. Adm. Code742shall determine thefollowing
parameterson a site-specificbasis:

Hydraulic conductivity (K)
Soil bulk density(i~j
Soil particle density(p~
Moisture content(w)
Organic carbon content(f~

Board Note: Costsassociatedwith the following are ineligible for payment
from theFund: (1) on-sitecorrective action to achieveremediation objectives
that are more stringent than Tier 2 remediation objectivesdevelopedin
accordancewith 35 Ill. Adm. Code742, and (2) costsassociatedwith
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groundwater remediation if a groundwater ordinance already approved by
theAgency for useasan institutional control can be usedasan institutional
control for the incident being remediated. SeeSections732.606(ggg)and
(hhh) ofthis Part.

Section734.410RemediationObjectives

Theowneroroperatorshallproposeremediationobjectivesfor applicable
indicatorcontaminantsin accordancewith 35 Ill. Adm. Code742. Ownersand
operatorsseekingpaymentfrom the Fund that perform on-sitecorrective
action in accordancewith Tier 2 remediation objectivesof35 III. Adm. Code
742 shall determinethe following parameterson a site-specificbasis:

Hydraulic conductivity (K)
Soil bulk density (Pb)
Soil particle density (Ps)
Moisture content (w)
Organic carbon content (f0~)

Board Note: Costsassociatedwith thefollowing are ineligible for payment
from theFund: (1) on-sitecorrective action to achieveremediation objectives
that are morestringent than Tier 2 remediationobjectivesdevelopedin
accordancewith 35 III. Adm. Code742,and (2) costsassociatedwith
groundwater remediation if a groundwater ordinance already approvedby
theAgencyfor useasan institutional control can be usedasan institutional
control for the incident being remediated. SeeSections734.630(ddd)and
(eee)of this Part.

X. In responseto objections overrequiring the submissionof l1aboratory

certificationsin applicationsforpayment,the Illinois EPA proposesto deleteproposed

Sections732.601(b)(11) and734.605(b)(11).

X. TheIllinois EPAproposesto deleteSections732.606(ccc)and

734.630(yy) as a result ofconcernexpressedover theeffectoftheSections.TheIllinois

EPA’s concernis thatthecostsassociatedwith samplingandsampleanalysisbepaid

only onetime in caseswherere-samplingorre-analysisis necessarydueto improper

sample collection, transportation, or analysis. This concernis alreadyaddressedby

existingSections732.606(q)and734.630(q).
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X. In response to concerns aboutthe payment ofroutinemaintenancecosts

necessaryfor theoperationofequipmentleasedfor long terms,theIllinois EPA proposes

to amendSections732.606(eee)and734.630(bbb)to thefollowing. Alteredwordingis

highlightedin bold lettering.

732.606(eee):

eee) Costsassociatedwith themaintenance,repair,orreplacementof
leased or subcontracted equipment, other than costs associated
with routine maintenancethat are approved in a budget plan.

734.630(bbb):

bbb) Costs associated with the maintenance, repair, or replacement of
leasedorsubcontractedequipment,otherthancostsassociated
with routine maintenancethat areapproved in a budget.

X. The Agencyproposesto add the following Sections732.606(ggg)and

(hhh), andSections734.630(ddd)and (eec),to the list of ineligiblecoststo help ensure

that owners andoperators seekingpayment from theUST Fund utilize the Tiered

Approach to Corrective Action Objectivesrules of35 Ill. Adm. Code742 (“TACO”) in

themost cost-effectivemanner.

Section732.606(ggg)and(hhh):

(ggg) Costsassociatedwith on-sitecorrectiveactionto achieve
remediationobjectivesthat aremorestringentthantheTier2
remediationobjectivesdevelopedin accordancewith 35 Iii. Adm.
Code 742.

(hhh) Costsassociatedwith groundwater remediation if a groundwater
ordinancealreadyapprovedbytheAgencyfor useasan
institutionalcontrol in accordancewith 35 Ill. Adm. Code742 can
beusedasan institutionalcontrolforthereleasebeingremediated.

Section734.630(ddd)and(eec):

(ddd) Costsassociatedwith on-sitecorrectiveactionto achieve
remediationobjectivesthat aremorestringentthan the Tier 2
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remediationobjectivesdevelopedin accordancewith 35 Ill. Adm.
Code742.

(eec) Costsassociatedwith groundwaterremediationif a groundwater
ordinancealreadyapprovedby theAgencyfor useasan
institutionalcontrolin accordancewith 35 Ill. Adm. Code742 can
beusedasan institutionalcontrolforthereleasebeingremediated.

X. In responseto concernsovertheextentofreviewsconductedpursuantto

Sections732.614 and734.665,the Illinois EPAproposesto amendSections732.614 and

734.665to thefollowing by deletingtheprefatorystatutorylanguagerepeatedfrom

Section57.15oftheAct. Thefollowing languageincludeschangesto theSection

proposedin theIllinois EPA’s SecondErrataSheet.

Section732.614/734.665 Audits andAccessto Records;RecordsRetention

a) Ownersoroperatorsthat submita report,plan, budget,
applicationfor payment,or other data or documentsunderthis
Part,andLicensedProfessionalEngineersandLicensed
ProfessionalGeologiststhatcertify suchreport,plan,budget,
applicationfor payment,data, ordocument,shallmaintainall
books,records,documents,andotherevidencedirectlypertinentto
the report,plan, budget, application for payment, data, or
document,includingbutnot limited to all financialinformation
anddatausedin thepreparationorsupportofapplicationsfor
payment.All books,records,documents,andotherevidenceshall
bemaintainedin accordancewith acceptedbusinesspracticesand
appropriateaccountingproceduresandpractices.

b) TheAgencyoranyof its duly authorized representatives shall have
accessto thebooks,records,documents,andotherevidenceset
forth in subsection(a) ofthis Sectionduringnormalbusinesshours
for thepurposeofinspection,audit, andcopying. Owners,
operators,LicensedProfessionalEngineers,andLicensed
ProfessionalGeologistsshallprovideproperfacilities for such
accessand inspection.

c) Owners,operators,LicensedProfessionalEngineers,andLicensed
ProfessionalGeologistsshallmaintainthebooks,records,
documents,andotherevidenceset forth in subsection(a) ofthis
Sectionandmakethemavailableto theAgencyor its authorized

• representativeuntil the latestofthefollowing:
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1) The expiration of 4 years after the date the Agency issues a
No Further Remediation Letter issued pursuant to Subpart
G ofthis Part;

2) For books, records, documents,orotherevidencerelating
to an appeal,litigation, orotherdisputeor claim, the
expiration of 3 years afler thedateofthefinal disposition
oftheappeal,litigation, orotherdisputeorclaim; or

3) Theexpirationofanyotherapplicablerecordretention
period.

X. In responseto commentsset forth in “CW3M Company,Inc.’s Prefiled

TestimonyandGeneralComments,”theIllinois EPAproposesto amendSections

732.815(b)and734.815(b)to the following by addinga missingreferenceto groundwater

removalsystems.Addedwordingis highlightedin bold lettering.

Section732.815(b):

b) Paymentfor costsassociatedwith theremovalof freeproductor
groundwatervia amethodotherthanhandbailing orvacuumtruck
shallbedeterminedon atime andmaterialsbasisandshallnot
exceedtheamountssetforth in Section732.850ofthis Part. Such
costsshall include,butnotbe limited to, thoseassociatedwith the
design,construction,installation,operation,maintenance,and
closureoffreeproductand groundwater removal systems.

Section734.815(b):

b) Paymentfor costsassociatedwith theremovaloffreeproductor
groundwaterviaamethodotherthanhandbailing orvacuumtruck
shallbedeterminedon a timeandmaterialsbasisandshallnot
exceedtheamountsset forth in Section734.850ofthis Part. Such
costsshall include,butnot be limited to, thoseassociatedwith the
design,construction,installation,operation,maintenance,and
closureoffreeproductandgroundwaterremovalsystems.

X. The Illinois EPAproposes to amendSections732.845and734.845,

Professional Consulting Services, as follows:
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A. In responseto concernsaboutfield work andfield oversightcosts

associatedwith tankremovals,amendSections732.845(a)(2)(A)and

734.845(a)(2)(A)to allowonehalf-dayof field work andfield oversightfor each

leakingundergroundstoragetankthat is removed,up to atotaloftenhalf-days.

B. In responseto concernsaboutcostsassociatedwith site

investigationat sitesclassifiedashighpriority underPart732, amend Section

732.845(d)by addinganewsubsections(d)(l) and(2).

C. AddnewSections732.845(d)(3)and734.845(b)(7) to address

costsassociatedwith additionalwell surveysrequiredunder732.404(e)(1)and(2)

and734.445(b)and(c), respectively.

D. Inresponseto concernsaboutincludingtravel costsin thehalf-day

rate,removetravelcostsfrom thehalf-dayrateby reducingthehalf-dayrateto

$390.00throughoutthe Sectionandset forth themaximumamountsallowedfor

travel in newSections732.845(e)and734.845(e).

E. In responseto concernsaboutcostsassociatedwith planand

budgetamendmentsthatarerequiredasaresultof unforeseencircumstances,add

Sections732.845(f)and734.845(f)to addresssuchcosts.

F. Add Sections732.845(g)and734.845(g)to addresscosts

associatedwith biddingwhentheowneroroperatorpaysthesubcontractor

directly, andthereforetheconsultantwouldnotbe entitled to handlingcharges.

Thefollowing languageincludestheproposedchangesto Sections732.845and

734.845listed aboveaswell asthechangesto 734.845proposedin theAgency’sFirst

ErrataSheet.Alteredwordingis highlightedin bold lettering.
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Section 732.845 ProfessionalConsultjngServices

Payment for costs associated with professional consulting services shall not
exceed the amounts set forth in this Section. Such costs shall include, but not be
limited to, those associated with project planning andoversight;field work; field
oversight: travel: per diem: mileage:transportation:vehiclecharges;lodging;
meals;andthepreparation,review,certification,andsubmissionofall plans,
budgetplans,reports,applicationsfor payment,andotherdocumentation.

a) EarlyAction andFreeProductRemoval. Paymentofcostsfor
professionalconsultingservicesassociatedwith earlyactionand
freeproductremovalactivitiesconductedpursuanttoSubpartBof
thisPartshallnotexceedthefollowing amounts:

1) Paymentfor costsassociatedwith preparationfor the
abandonmentorremovalofUSTsshallnot exceedatotal
of$960.00.

2) Paymentfor costsassociatedwithearlyactionfield work
andfield oversightshallnotexceedatotal of$390.00per
half-day, plus travel costsin accordancewith subsection
(e) ofthis Section. The number ofhalf-days shall not
exceedthefollowing:

A) If oneormoreUSTsareremoved,onehalf-dayfor
each leaking UST that is removed,not to exceed
a total often half-days,plus onehalf-dayfor each
225cubicyards,orfraction thereof,ofvisibly
contaminatedfill materialremovedanddisposedof
in accordancewith Section732.202(f)ofthis Part;

B) If oneormoreUSTsremainin place,onehalf-day
for everyfoursoil borings,orfraction thereof,
drilled pursuantto Section732.202(h)(2)of this
Part;and

(“i flne half-day if a lIST line releaseis renaired.

3) Paymentfor costsassociatedwith thepreparationand
submissionof20-dayand45-dayreports,including,butnot
limited to, field worknotcoveredby subsection(a)(2) of
thisSection,shallnot exceedatotal of$4,800.00.

4) Paymentfor costsassociatedwith thepreparationand
submissionoffreeproductremovalplansandthe
installationoffreeproductremovalsystemsshallbe
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~j~rmined on atime andmaterialsbasisandshall not
exceed the amounts set forth in Section732.850ofthis
Part.

• 5) Paymentfor costsassociatedwith the field work andfield
oversightfor freeproductremovalshallnot exceedatotal
of$390.00per half-day, plus travel costsin accordance
with subsection(e) ofthis Section. The Agencyshall
determinethereasonablenumberofhalf-dayson asite-
specificbasis.

6) Paymentfor costsassociatedwith thepreparationand
submissionoffreeproductremovalreportsshallnot exceed
atotal of$1,600.00perreport.

7) Paymentfor costsassociatedwith thepreparationand
submission of reportssubmittedpursuantto Section
732.202(h)(3)ofthis Partshall notexceedatotalof
$500.00.

b) SiteEvaluationandClassification. Paymentofcostsfor
professionalconsultingservicesassociatedwith siteevaluationand
classificationactivitiesconductedpursuantto SubpartC ofthis
Partshallnot exceedthefollowing amounts:

1) Forsiteevaluationandclassificationsconductedpursuant
to Section732.307ofthisPart,paymentfor costs
associatedwith thepreparationandsubmissionofsite
classificationplans,siteclassificationpreparation,field
work, field oversight,andthepreparationandsubmission
ofthesiteclassificationcompletionreportshallnotexceed
atotal of$9,870.00.

2) For siteevaluationandclassificationsconductedpursuant
to Section732.312 ofthisPart,paymentfor costsshallbe
determinedonatime andmaterialsbasisandshallnot
exceedthe amountssetforth in Section732.850ofthis
Part. Forownersandoperatorsthatelectto proceedin
accordancewith 35 Ill. Adm. Code734, costsincurredafter
thenotificationof electionshallbepayablefrom theFund
in accordancewith thatPart.

p) Low PriorityCorrectiveAction. Paymentofcostsforprofessional
consultingservicesassociatedwith low priority correctiveaction
activitiesconductedpursuantto SubpartD ofthisPartshallnot
exceedthefollowing amounts:
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1) Paymentfor costsassociatedwith thepreparationand
submissionoflow priority groundwatermonitoringplans
shallnot exceedatotal of$3,200.00.

2) Payment for costs associated with low priority groundwater
monitoringfield work andfield oversightshallnot exceeda
total of$390.00perhalf-day,up to amaximumofseven
half-days,plus travel costsin accordancewith
subsection(e) of this Section.

3) Paymentfor costsassociatedwith thepreparationand
submissionofthefirst yeargroundwatermonitoringreport
shallnot exceedatotalof$2,560.00.

4) Paymentfor costsassociatedwith thepreparationand
submissionofthesecondyeargroundwatermonitoring
reportshallnot exceedatotalof $2,560.00.

5) Paymentfor costsassociatedwith thepreparationand
submissionoflow priority groundwatermonitoring
completionreportshallnot exceedatotal of$2,560.00.

d) High PriorityCorrectiveAction. Paymentofcostsfor professional
consultingservicesassociatedwith high priority correctiveaction
activities conductedpursuantto SubpartD ofthis Partshallnot
exceedthefollowing amounts:

1) Payment for costsassociatedwith the preparation and
submissionof investigation plans for sitesclassified
pursuant to Section732.307of this Part shall not exceed
thefollowing:

A) A total of$3,200.00for plans to investigateon-
sitecontamination.

B) A total of $3,200.00for plans to investigateoff-
site contamination.

2) Paymentfor costsassociatedwith field work and field
oversight to define the extentof contamination resulting
from thereleaseshall not exceeda total of $390.00per
half-day, plus travel costsin accordancewith subsection
(e) of this Section. The number ofhalf-days shall not
exceedthe following:
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A) One half-day for everyfour soil borings, or
fraction thereof, drilled as part ofthe
investigationbut notusedfor theinstallationof
monitoring wells. Borings in which monitoring

- wells are installed shall be included in subsection
(d)(2)(B)of this Sectioninstead of this subsection
(d)(2)(A); and

B) One half-day for eachmonitoring well installed
aspart of the investigation.

3) Payment for costsassociatedwith well surveys
conductedpursuant to Section732.404(e)(l)of this Part
shall not exceeda total of$160.00. Payment for costs
associatedwith well surveysconductedpursuant to
Section 732.404(e)(2)ofthis Part shall be determined on
a time and materials basisand shall not exceedthe
amounts setforth in Section732.850of this Part.

4) For conventional technology,payment for costsassociated
with thepreparationandsubmissionofcorrectiveaction
plansshallnot exceedatotalof $5,120.00.For alternative
technologies,paymentfor costsshallbedeterminedon a
time andmaterialsbasisandshallnot exceedtheamounts
setforth in Section732.850ofthisPart.

5) Paymentfor costsassociatedwith highpriority corrective
actionfield work andfield oversightshallnot exceedthe
following amounts:

A) For conventionaltechnology,atotal of$390.00per
half-day,not to exceedonehalf-dayfor each225
cubicyards,orfraction thereof,ofsoil removedand
disposed,plustravel costsin accordancewith
subsection(e) of this Section.

B) For alternativetechnologies,paymentfor costsshall
bedeterminedonatime andmaterialsbasisand
shallnotexceedtheamountsset forth in Section
732.850 ofthis Part.

6) Developmentof Tier 2 and Tier 3 Remediation
Objectives. Paymentof costsfor professional consulting
servicesassociatedwith the developmentofTier 2 and
Tier 3 remediation objectivesin accordancewith 35 Ill.
Adm. Code742 shall not exceedthe following amounts:
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A) Payment for costsassociatedwith field work and
field oversight for thedevelopmentof
remediation objectivesshall not exceeda total of
$390.00per half-day, plus travel costsin
accordancewith subsection(e) of this Section.
The number of half-days shall not exceedthe
following:

i) Onehalf-day for every four soil borings,
or fraction thereof, drilled solely for the
purposeofdeveloping remediation
objectives. Borings in which monitoring
wells are installed shall be included in
subsection(d)(6)(A)(ii) of this Section
insteadofthis subsection(d)(6)(A)(i); and

ii) One half-day for eachmonitoring well
installed solelyfor the purposeof
developingremediation objectives.

B) Excluding costssetforth in subsection(d)(6)(A)
of this Section,paymentfor costsassociatedwith
the developmentofTier 2 or Tier 3 remediation
objectivesshall not exceeda total of$800.00.

7) Paymentfor costsassociatedwith Environmental Land Use
Controls and Highway Authority Agreementsusedas
institutional controls pursuant to 35 Ill. Adm. Code742
shallnot exceeda total of $800.00per EnvironmentalLand
Use ControlorHighwayAuthorityAgreement.

8) Paymentfor costsassociatedwith thepreparationand
submissionofhighpriority correctiveactioncompletion
reportsshallnot exceedatotal of$5,120.00.

e) Payment for costsassociatedwith travel, including, but not
limited to, travel time, per diem, mileage,transportation,
vehiclecharges,lodging, and meals,shall not exceedthe
following amounts. Costsfor travel shall be allowed only when
specifiedelsewherein this Part.

Distanceto site Maximum total amount
(land miles) per calendarday

0 to 29 $140.00
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30 to 59 $220.00
60 or more $300.00

Distancesshall be measuredin ground miles and rounded to
the nearestmile. If a consultant maintains more than one
office, distanceto the siteshall be measuredfrom the
consultant’s office that is closestto the site.

1) If a plan must be amendeddue to unforeseencircumstances,
costsassociatedwith the amendmentof theplan and its
associatedbudgetplan shall not exceeda total of$640.00.

g) Costsassociatedwith bidding pursuant to 732.855of this Part
shall not exceeda total of$160.00per task bid (e.g.,tank
removal, drilling, laboratory analysisof samples). For the
purposesofthis subsection(g), soil excavation,transportation,
and disposalshall be consideredthreeseparatetasks. Costs
for bidding shall be allowed under this subsection(g) only
when theperson performing the task bid is paid directly by the
owner or operator.

Section734.845 ProfessionalConsulting Services

Paymentforcostsassociatedwith professionalconsultingservicesshallnot
exceedtheamountssetforth in this Section. Suchcostsshall include,butnotbe
limited to, thoseassociatedwith projectplanningandoversight;field work; field
oversight;travel;perdiem; mileage;transportation;vehiclecharges;lodging;
meals;andthepreparation,review,certification,andsubmissionofall plans,
budgets,reports,applicationsfor payment,andotherdocumentation.

a) EarlyActionandFreeProductRemoval. Paymentofcostsfor
professionalconsultingservicesassociatedwith earlyactionand

freeproductremovalactivitiesconductedpursuantto SubpartB of
thisPartshallnot exceedthefollowing amounts:

1) Paymentfor costsassociatedwith preparationfor the
abandonmentorremovalofUSTsshallnot exceedatotal
of$960.00.

2) Paymentfor costsassociatedwith earlyactionfield work
andfield oversightshallnot exceedatotalof$390.00per
half-day,plus travelcostsin accordancewith subsection
(e) of this Section. Thenumberofhalf-daysshallnot
exceedthefollowing:
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A) If oneormoreUSTsareremoved,onehalf-dayfor
eachleaking UST that is removed,not to exceed
a total often half-days, plus onehalf-dayfor each
225 cubicyards,or fraction thereof,of visibly
contaminated fill materialremovedanddisposedof
in accordancewith Section734.210(f)of this Part;

B) If oneormoreUSTsremainin place,onehalf-day
for everyfoursoil borings,or fraction thereof,
drilled pursuantto Section732.210(h)(2)ofthis
Part;and

C) Onehalf-dayif aUST line releaseis repaired.

3) Paymentfor costsassociatedwith thepreparationand
submissionof20-dayand45-dayreports,including,butnot
limited to, field worknot coveredby subsection(a)(2)of
this Section,shallnot exceedatotal of$4,800.00.

4) Paymentfor costsassociatedwith thepreparationand
submission of free productremovalplansandthe
installationoffreeproductremovalsystemsshallbe
determinedon atime andmaterialsbasisandshallnot
exceedtheamountsset forth in Section734.850ofthis
Part.

5) Payment for costs associatedwith the field work and field
oversightfor freeproductremovalshallnot exceeda total
ofa total of $390.00perhalf-day,plus travelcostsin
accordancewith subsection(e) of this Section. The
Agencyshalldeterminethereasonablenumberofhalf-days
on asite-specificbasis.

6) Paymentforcostsassociatedwith thepreparationand
submissionoffreeproductremovalreportsshallnotexceed
a totalof$1,600.00per report.

7) Paymentfor costsassociatedwith thepreparationand
submission of reports submitted pursuant to Section
734.210(h)(3)ofthisPartshallnot exceedatotal of
$500.00.

b) Site Investigation. Paymentofcostsfor professionalconsulting
services associatedwith site investigationactivitiesconducted
pursuantto SubpartC ofthis Partshallnot exceedthefollowing
amounts:
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1) Paymentfor costsassociatedwith Stage1 site investigation
preparationshallnot exceedatotalof$1,600.00.

2) Paymentfor costsassociatedwith Stage1 field work
and field oversightshall not exceeda total of $390.00
per half-day, plus travel costsin accordancewith
subsection(e) of this Section. The number of half-days
shall not exceedthe following:

A) One half-day for everyfour soil borings,or
fraction thereof, drilled aspart ofthe Stage1 site
investigationbut not usedfor the installation of
monitoring wells. Borings in which monitoring
wells are installed shall be included in subsection
(b)(2)(B) of this Section insteadofthis subsection
(b)(2)(A); and

B) One half-day for eachmonitoring well installed
aspart oftheStage1 site investigation.

3) Paymentfor costsassociatedwith the preparation and
submissionofStage2 site investigationplans shall not
exceeda total of$3,200.00.

4) Payment for costsassociatedwith Stage2 field work and
field oversight shall not exceeda total of $390.00per half-
day,plus travel costsin accordancewith subsection(e)
of this Section. The numberofhalf-days shall not exceed
thefollowing:

A) Onehalf-dayfor everyfoursoilborings,or fraction
thereof,drilled aspartofthe Stage2 site
investigationbutnotusedforthe installationof
monitoringwells. Borings in which monitoring
wellsareinstalledshallbe includedin subsection
(b)(4)(B)ofthis Sectioninsteadofthis subsection
(b)(4)(A); and

B) Onehalf-dayfor eachmonitoringwell installedas
partoftheStage2 siteinvestigation.

5) Paymentfor costsassociatedwith thepreparationand
submissionofStage3 site investigationplansshallnot
exceedatotalof$3,200.00.
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6) Payment for costs associated with Stage 3 field work and
field oversight shall not exceed a total of $390.00per half-
day, plus travel costsin accordancewith subsection(e)
of this Section. Thenumberofhalf-daysshallnot exceed
thefollowing:

A) Onehalf-day for every four soil borings,orfraction
thereof,drilled aspartoftheStage3 site
investigationbut not usedfor theinstallationof
monitoringwells. Borings in whichmonitoring
wells areinstalledshallbe includedin subsection
(b)(6)(B)ofthis Sectioninsteadofthis subsection
(b)(6)(A); and

B) Onehalf-dayfor eachmonitoringwell installedas
partoftheStage3 site investigation.

7) Paymentfor costsassociatedwith well surveys
conductedpursuant to Section734.445(b)of this Part
shall not exceeda total of $160.00. Payment for costs
associatedwith well surveysconductedpursuant to
Section734.445(c)of this Part shall be determinedon a
time and materials basisand shall not exceedthe
amounts setforth in Section 734.850ofthis Part.

8) Payment for costsassociatedwith the preparation and
submission of site investigationcompletionreportsshall
not exceedatotal of $1,600.00.

c) CorrectiveAction. Paymentofcostsfor professionalconsulting
servicesassociatedwith correctiveactionactivitiesconducted
pursuantto SubpartC ofthis Partshallnotexceedthefollowing
amounts:

1) For conventionaltechnology,paymentforcostsassociated
with thepreparationandsubmissionofcorrectiveaction
plansshallnot exceedatotalof $5,120.00.For alternative
technologies,paymentfor costsshallbedeterminedon a
time andmaterialsbasisandshallnot exceedtheamounts
setforth in Section734.850ofthisPart.

2) Paymentfor costs associatedwith correctiveactionfield
work andfield oversightshallnot exceedthe following
amounts:

33



A) For conventional technology, a total of$390.00per
half-day,not to exceedonehalf-dayfor each225
cubicyards,orfraction thereof,ofsoil removedand
disposed,plustravel costsin accordancewith
subsection(e) of this Section.

B) For alternativetechnologies,paymentforcostsshall
bedeterminedon atime andmaterialsbasisand
shallnot exceedtheamountsset forth in Section
734.850of thisPart.

3) Paymentfor costsassociatedwith EnvironmentalLandUse
ControlsandHighwayAuthorityAgreementsusedas
institutionalcontrolspursuantto 35 Ill. Adm. Code742
shallnotexceeda totalof $800.00perEnvironmentalLand
UseControlorHighwayAuthority Agreement.

4) Paymentfor costsassociatedwith thepreparationand
submissionofcorrectiveactioncompletionreportsshall not
exceedatotal of$5,120.00.

d) DevelopmentofTier 2 and Tier 3 Remediation Objectives.
Paymentof costsfor professionalconsultingservicesassociated
with the developmentof Tier 2 and Tier 3 remediation
objectivesin accordancewith 35 Ill. Adm. Code742 shall not
exceedthe following amounts:

1) Paymentfor costsassociatedwith field work and field
oversight for thedevelopmentof remediation objectives
shall not exceeda total of $390.00per half-day, plus
travel costsin accordancewith subsection(e) ofthis
Section. The number of half-days shall not exceedthe
following:

A) One half-day for everyfour soil borings, or
fraction thereof,drilled solely for the purposeof
developingremediation objectives. Borings in
which monitoring wells are installed shall be
included in subsection(d)(1)(B)of this Section
insteadofthis subsection(d)(l)(A); and

B) One half-day for eachmonitoring well installed
solely for thepurposeof developingremediation
objectives.
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2) Excludingcostssetforth in subsection(d)(l) of this
Section,payment for costsassociatedwith the
developmentof Tier 2 or Tier 3 remediation objectives
shall not exceeda total of $800.00.

e) Payment for costsassociatedwith travel, including, but not
limited to, travel time, per diem, mileage,transportation,
vehiclecharges,lodging, and meals,shall not exceedthe
following amounts. Costsfor travel shall be allowed only when
specifiedelsewherein this Part.

Distanceto site Maximum total amount
(land miles) per calendar day

0to29 $140.00
30 to 59 $220.00
60 or more $300.00

Distancesshall be measuredin ground miles and rounded to
the nearestmile. If a consultant maintains more than one
office, distanceto the siteshall be measuredfrom the
consultant’s office that is closestto thesite.

1) If a plan must be amendeddueto unforeseencircumstances,
costsassociatedwith the amendmentof the plan and its
associatedbudgetshall not exceeda total of$640.00.

g) Costsassociatedwith bidding pursuant to 734.855of this Part
shall not exceeda total of $160.00per task bid (e.g.,tank
removal, drilling, laboratory analysisof samples). For the
purposesofthis subsection(g), soil excavation,transportation,
and disposalshall be consideredthree separatetasks.Costsfor
bidding shall be allowed under this subsection(g) only when
the personperforming the task bid is paid directly by the
owneror operator.

X. In conjunction with re-numberingofSections732.855and734.855 to

Sections732.860and734.860(seebelow),theIllinois EPAproposesto amendSections

732.850(a)and734.850(a)to thefollowing. Alteredwordingis highlightedin bold

lettering.
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Section732.850(a):

a) Paymentfor costsassociatedwith activitiesthat haveamaximum
paymentamountset forth in othersectionsof this SubpartH (e.g,
samplehandlingandanalysis,drilling, well installationand
abandonment,drumdisposal,orconsultingfees forplans, field
work, field oversight,and reports) shall not exceedtheamountsset
forth in thoseSections,unlesspaymentis madepursuantto Section
732.860ofthisPart.

Section734.850(a):

a) Paymentfor costsassociatedwith activitiesthathaveamaximum
payment amount set forth in othersectionsofthis SubpartH (e.g,
samplehandlingandanalysis,drilling, well installationand
abandonment,drumdisposal,orconsultingfeesfor plans,field
work, field oversight,andreports)shallnotexceedtheamountsset
forth in thoseSections,unlesspaymentis madepursuantto Section
734.860ofthisPart.

X. The Illinois EPAproposes to add the following newSections732.855and

734.855to allowbidding asan alternativeto themaximumpaymentamountssetforth in

SubpartH.

Section732.855/734.855 Bidding

As an alternativeto themaximumpaymentamountssetforth in thisSubpartH,
oneormoremaximumpaymentamountsmaybedeterminedvia biddingin
accordancewith this Section. Eachbid shallcoverall costsincludedin the
maximumpaymentamountthatthebid is replacing.

a) A minimumofthreewrittenbids shallbe obtained.Thebidsshall
bebaseduponthesamescopeofworkandshallremainvalid for a
periodoftimethatwill allow theowneroroperatorto acceptthem
upontheAgency’sapprovaloftheassociatedbudget.Bids shall
beobtainedonly from personsqualifiedandableto performthe
workbeingbid. Bids shallnotbeobtainedfrom personsin which
theowneroroperator,or theowner’soroperator’sprimary
consultant,hasa direct or indirectfinancialinterest.

b) Thebids mustbesummarizedon formsprescribedandprovidedby
theAgency. Thebid summaryform, alongwith copiesofthebid
requestsandthebids obtained,shallbe submittedto theAgencyin
the associated budget. If morethantheminimumthreebids are
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obtained,summariesandcopiesofall bids shallbe submittedto
the Agency.

c) Themaximumpaymentamountfor thework bid shallbethe
amountofthe lowestbid, unlessthe lowestbid is lessthanthe
maximumpaymentamountsetforth in this SubpartH in which
casethemaximumpaymentamountset forth in this SubpartH
shall be allowed. The owner or operatoris notrequiredto usethe
lowest bidder to performthework, but insteadmayuseanother
personqualifiedand ableto performthework, including,butnot
limited to, apersonin which theowneroroperator,or theowner’s
oroperator’sprimaryconsultant,hasadirector indirect financial
interest. However,regardlessofwho performsthework, the
maximumpaymentamountwill remaintheamountofthe lowest
bid.

X. In conjunctionwith theadditionofthebiddingprovisionsabove,the

Illinois EPAproposes to amendcurrentSections732.855and734.855to 732.860and

734.860,with the following changesto thetextoftheSections.Alteredwordingis

highlightedin bold lettering. With this change,Sections732.860and734.860shouldbe

re-numberedto 732.865and734.865,andSections732.865and734.865shouldbere-

numberedto 732.870and734.870.

Section732.860 UnusualorExtraordinaryCircumstances

If, asa resultofunusualor extraordinary circumstances,anowneroroperator
incursor will incur eligiblecoststhatexceedthemaximum payment amounts
set forth in this SubpartH, theAgencymaydeterminemaximumpayment
amountsforthecostson asite-specificbasis. Ownersandoperatorsseekingto
have theAgencydeterminemaximum paymentsamounts pursuant to this
Sectionshall demonstrateto the Agencythat the costsfor which theyare
seekinga determination are eligible for payment from the Fund, exceedthe
maximum payment amounts set forth in this SubpartH, are theresult of
unusual or extraordinary circumstances,are unavoidable,arereasonable,and
arenecessaryin orderto satisfytherequirementsofthis Part. Examplesof
unusualor extraordinary circumstancesmayinclude, but shall not be limited
to, an inability to obtain a minimum of three bids pursuant to Section
732.85~ofthis Part due to a limited number of personsproviding theservice
needed.
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Section 734.860 Unusual or Extraordinary Circumstances

If, asa resultof unusualor extraordinarycircumstances,an owneroroperator
incursor will incur eligible coststhat exceedthemaximumpaymentamounts
set forth in this SubpartH, theAgencymaydeterminemaximumpayment
amountsfor thecostson asite-specificbasis. Ownersandoperatorsseekingto
have the Agencydeterminemaximum paymentsamounts pursuant to this
Sectionshall demonstrateto theAgencythat the costsfor which theyare
seekinga determination areeligible for payment from the Fund, exceedthe
maximum payment amountssetforth in this SubpartH, are the result of
unusual or extraordinary circumstances,are unavoidable,arereasonable,and
arenecessaryin orderto satisfytherequirementsofthis Part. Examplesof
unusual or extraordinary circumstancesmayinclude, but shall not be limited
to, an inability to obtain a minimum of three bids pursuant to Section
734.855ofthis Part due to a limited number of personsproviding the service
needed.

X. To helpensurethatthemaximumpaymentamountsset forth in SubpartH

reflectprevailingmarketrates,theIllinois EPAproposesto addSections732.875and

743.875asfollows. This languageis thesameasoriginallyproposedin Sections732.865

and734.865,exceptthattheminimumtimebetweenreviewsis changedfrom two years

to threeyears.

Section 732.875/734.875 Agency Review of Payment Amounts

No lessthaneverythreeyearstheAgencyshallreviewtheprovisionsofthis
SubpartH. As partof its reviewtheAgencyshalldeterminewhethertheamounts
set forth in this SubpartH generallyreflectprevailingmarketrates. If, asaresult
ofthereview,theAgencydeterminesthattheamountsset forth in this SubpartH
no longergenerallyreflectprevailingmarketrates,it shall proposeappropriate
amendmentsto theBoard.

X. In responseto recommendationsset forth in “Testimonyof JarrettThomas

on BehalfoftheProfessionalsofIllinois for theProtectionoftheEnvironmentandthe

Illinois AssociationofEnvironmentalLaboratories,Inc.,” theIllinois EPAproposesto

amend Section~ 732.APPENDIXD and734.APPENDIXD to thefollowing by deleting

references to specific methods of analyses for thefollowing: BTEX Soil; BTEX Water;
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PolynuclearAromaticsPNA, orPAH SOIL; andPolynuclearAromaticsPNA, or PAH

WATER. “(EPA 8260)” is deletedaftertheBTEX analysesand “EPA 8270” is deleted

afterthePolynuclearAromaticsanalyses.

Section732.APPENDIXD /734.APPENDIXD SampleHandlingand Analysis

Max.TotalAmount
____________________________ per Sample

Chemical
BETX Soil with MTBE $85.00
BETX Waterwith MTBE $81.00
COD(ChemicalOxygenDemand) $30.00
Corrosivity sis.oo
FlashPointorIgnitability AnalysisEPA 1010 $33.00
FOC(FractionOrganicCarbon) $38.00
Fat,Oil, & Grease(FOG) $60.00
LUST PollutantsSoil - analysismustincludeall volatile,
base/neutral,polynucleararomatic,andmetalparameters
listed in Section734.AppendixBofthisPart

$693.00

OrganicCarbon(ASTM-D 2974-87) $33.00
DissolvedOxygen(DO) $24.00
PaintFilter (FreeLiquids) $14.00
PCB/ Pesticides(combination) $222.00
PCBs • $111.00
Pesticides $140.00
PH $14.00
Phenol $34.00
PolynuclearAromaticsPNA, orPAH SOIL $152.00
PolynuclearAromaticsPNA, orPAH WATER $152.00
Reactivity $68.00
SVOC - Soil (Semi-volatileOrganicCompounds) $313.00
SVOC - Water(Semi-volatileOrganicCompounds) $313.00
TKN (TotalKjeldahl) “nitrogen” $44.00
TOC (Total OrganicCarbon) EPA9060A $31.00
TPH (Total PetroleumHydrocarbons) $122.00
VOC (Volatile OrganicCompound)- Soil (Non-Aqueous) $175.00
VOC (Volatile OrganicCompound)- Water $169.00

Geo-Technical
Bulk DensityASTM D4292/ D2937 $22.00
Ex-SituHydraulicConductivity/ Permeability $255.00
Moisture Content ASTMD22l6-90 / D4643-87 $12.00
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Porosity $30.00
Rock Hydraulic Conductivity Ex-Situ $350.00
Sieve/ ParticleSizeAnalysisASTM D422-63/ Dl 140-54 $145.0O
Soil Classification ASTM D2488-90/ D2487-90 $68.00

Metals
ArsenicTCLP Soil $16.00
ArsenicTotal Soil $16.00
ArsenicWater $18.00
Barium TCLP Soil $10.00
Barium Total Soil $10.00
Barium Water $12.00
CadmiumTCLP Soil $16.00
CadmiumTotal Soil $16.00
CadmiumWater $18.00
ChromiumTCLP Soil $10.00
ChromiumTotal Soil $10.00
ChromiumWater $12.00
CyanideTCLP Soil $28.00
CyanideTotal Soil $34.00
CyanideWater $34.00
IronTCLPSoil $10.00
lion Total Soil $10.00
lion Water $12.00
LeadTCLPSoil $16.00
Lead Total Soil $16.00
LeadWater $18.00
MercuryTCLP Soil $19.00
MercuryTotal Soil $10.00
MercuryWater $26.00
SeleniumTCLP Soil $16.00
SeleniumTotal Soil $16.00
SeleniumWater $15.00
SilverTCLP Soil $10.00
SilverTotal Soil $10.00
SilverWater $12.00
MetalsTCLP Soil (acombinationofall RCRA metals) $103.00
MetalsTotal Soil (acombinationof all RCRAmetals) $94.00
MetalsWater(a combinationof all RCRA metals) $119.00

Soil prepaiationfor MetalsTCLP Soil (one feepersample) $79.00
Soil preparationfor MetalsTotal Soil (onefeepersample) $16.00
Waterpreparationfor MetalsWater(onefeepersample) $11.00

40



Other
EnCore®Sampler,purge-and-trapsampler,orequivalent
samplingdevice

$10.00

SampleShipping(*maximumtotal amountfor shippingall
samplescollectedin a calendarday)

$50.00*

• X. The Illinois EPAproposes to amend Sections 732.APPENDIX E and

734.APPENDIXE to thefollowing by increasingmaximumhourlyratesfor engineers

and geologists. Altered rates arehighlightedinbold lettering.

Section 734.APPENDIXE Personnel Titles andRates

Title DegreeRequired Ill.
License
Req’d.

Mm. Yrs.
Experience

Max.
Hourly
Rate

EngineerI
EngineerII
EngineerIII
ProfessionalEngineer
SeniorProf. Engineer

Bachelor’sin Engineering
Bachelor’sin Engineering
Bachelor’sin Engineering
Bachelor’sin Engineering
Bachelor’sin Engineering

None
None
None
P.E.
P.E.

0
2
4
4
8

$75.00
$85.00
$100.00
$110.00
$130.00

Geologist I
GeologistII
GeologistIII
ProfessionalGeologist
SeniorProf. Geologist

Bachelor’sin Geologyor Hydrogeology
Bachelor’sin Geologyor Hydrogeology
Bachelor’sin Geologyor Hydrogeology
Bachelor’sin Geologyor Hydrogeology
Bachelor’sin Geologyor Hydrogeology

None
None
None
P.G.
P.G.

0
2
4
4
8

$70.00
$75.00
$88.00
$92.00
$110.00

ScientistI
Scientist II
Scientist III
ScientistIV
SeniorScientist

Bachelor’sin aNaturalorPhysicalScience
Bachelor’sin aNaturalorPhysicalScience
Bachelor’sin aNaturalorPhysicalScience
Bachelor’sin aNaturalorPhysicalScience
Bachelor’sin aNaturalorPhysicalScience

None
None
None
None
None

0
2
4
6
8

$60.00
$65.00
$70.00
$75.00
$85.00

ProjectManager
SeniorProjectManager

None
None

None
None

8’
12’

$90.00
$100.00

TechnicianI
TechnicianII
TechnicianIII
TechnicianIV
SeniorTechnician

None
None
None
None
None

None
None
None
None
None

0
2’
4’
6’
8’

$45.00
$50.00
$55.00
$60.00
$65.00

AccountTechnicianI
AccountTechnicianII
Account Technician III
Account Technician IV
SeniorAcct.Technician

None
None
None
None
None

None
None
None
None
None

0
22
42

62
82

$35.00
$40.00
$45.00
$50.00
$55.00

Administrative Assistant I
Administrative Assistant II

None
None

None
None

0
2~

$25.00
$30.00
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AdministrativeAssistantIII
AdministrativeAssistantIV
SeniorAdmin. Assistant

None
None
None

None
None
None

43
6~
8~

$35.00
$40.00
$45.00

DraftpersonlCADI
Draftperson/CADII
Draftperson/CADIII
DraftpersonlCADIV
SeniorDraftpersonlCAD

None
None
None
None
None

None
None
None
None
None

0
2~
44
6~
8~

$40.00
$45.00
$50.00
$55.00
$60.00

‘Equivalentwork-relatedor collegelevel educationwith significantcourseworkin the
physical,life, or environmentalsciencescanbe substitutedfor all orpartofthespecified
experiencerequirements.
2 Equivalentwork-relatedorcollegelevel educationwith significantcourseworkin
accountingorbusinesscanbe substitutedfor all orpartofthespecifiedexperience
requirements.
~Equivalentwork-relatedor collegelevel educationwith significantcourseworkin
administrativeor secretarialservicescanbe substitutedfor all orpartofthespecified
experiencerequirements.
~Equivalentwork-relatedor collegeleveleducationwith significantcourseworkin drafting
or computeraideddesign(“CAD”) canbe substitutedfor all orpartofthespecified
experience requirements.
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STATEOFILLINOIS )
)

COUNTY OF SANGAMON )
PROOF OF SERVICE

I, theundersigned,on oathstatethat I haveservedtheattachedAdditionalTestimonyof

DouglasW. Clayin SupportoftheIllinois EnvironmentalProtectionAgency’sProposaland

Illinois EnvironmentalProtectionAgency’sThird ErrataSheetuponthepersonsto whom they

aredirectedby placingcopiesin envelopesaddressedto:

DorothyGunn,Clerk • MarieTipsord
Illinois PollutionControlBoard Illinois PollutionControlBoard
JamesR. ThompsonCenter JamesR. Thompson Center
100 W. Randolph,Suite 11-500 100W. Randolph,Suite11-500
Chicago,Illinois 60601 Chicago,Illinois 60601
(OvernightMail) (OvernightMail)

SEEATTACHED SERVICELIST

(First ClassMail)

andmailing themfrom Springfield, Illinois onJuly 30, 2004,with sufficientpostageaffixed

asindicatedabove.

SUBSCRIBEDAND SWORNTO BEFOREME

this
30

th dayofJuly, 2004.

~k
NotaryPublic

OFFICIAL SEAL
BRENDA BOEHNER

NOTARY PUBLIC. STATE OF ILLINOIS
*~Y.~



PrintableNotice List Page1 of 3

I I
Party Name Role City & State Phone/Fax

Ogle County State’s Ogle County CourthouseAttorney Office 110 South Fourth Street, P0 Oregon 815/732-1170IL 61061-0395 815/732-6607
Interested Party Box 395

Michael C. Rock, Assistant State’s Attorne
IEPA 1021 North Grand Avenue East Springfield 217/782-5544
Petitioner P.O. Box 19276 IL 62794-9276 217/782-9807

Gina Roccaforte, Assistant Counsel
Kyle Rominger, Assistant Counsel
Doug Clay

Hodge Dwyer Zeman 3150 Roland Avenue Springfield 217/523-4900
Interested Party Post Office Box 5776 IL 62705-5776 217/523-4948

Thomas G. Safley
Sidley Austin Brown Bank One Plaza Chicago 312/853-7000
& Wood 10 South Dearborn Street IL 60603 312/953-7036Interested Party

William G. Dickett
Karaganis & White, 414 North Orleans Street Chicago 312/836-1177

Suite 810 IL 60610 312/836-9083Interested Party
Barbara Magel

Illinois Petroleum
Marketers 112 West Cook Street Springfield 217/793-1858Association IL 62704
Interested Party

Bill Fleischi
United Scien~ P.O. Box 360 Woodlawn 618/735-2411Industries. Inc. 6295 East Illinois Highway 15 IL 62898-0360 618/735-2907Interested Party

Joe Kelly, PE
Illinois
Environmental 3150 Roland Avenue Springfield 217/523-4942Regulatory Group IL 62703 217/523-4948
Interested Party

Robert A. Messina, General Counsel
Carison 65 E. Wacker Place ChicagoEnvironmental. Inc. Suite 1500 IL 60601Interested Party

Kenneth James
Chemical Industry 2250 E. Devon Avenue DesPlaines
Council of Illinois Suite 239 IL 60018-4509Interested Party

Lisa Frede
Barnes & Thornburg 1 North Wacker Drive Chicago 312/357-1313
Interested Party Suite 4400 IL 60606 312/759-5646

Carolyn S. Hesse, Attomey
Rapps Engineering & 821 South Durkin Drive Springfield 217/787-2118
Applied Science P.O. Box 7349 IL 62791-7349 217/787-6641
Interested Party

Michael W. Rapps
Environmental
Maiiagement & 2012 West College Avenue Normal 309/454-1717
Technologies Suite 208 IL 61761 309/454-2711
Interested Party

Craig S. Gocker, President
OWjcofth~tt~m~y
General Enviçonmental Bureau Chicago 312/814-2550188 West Randolph, 20th Floor IL 60601 312/814-2347
Interested Party

Joel J. Stemstein, Assistant Attorney Genera
Herlacher Angleton Waterloo 618/935-2262
Associates. LLC 8731 Bluff Road IL 62298 618/935-2694Interested Party Tom Herlacher, P.E., Principal Engineer

JJIin.ois. Pollution

http://www.ipcb.state.iLus/coolIexternal/casenotif~’.asp?caseid=6286&notif~’typeService7/28/2004
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Control Board 100W. Randolph St. Chicago
Interested Party Suite 11-500 IL 60601 3128143956

Dorothy M. Gunn, Clerkof the Board
Marie Tipsord, HearingOfficer

fkiff&Hujf,jnc. 512 West Burlington Avenue LaGrange
InterestedParty Suite 100 IL 60525

James E. Huff, P.E.
Black & Veatch 101 North Wacker Drive Chicago
Interested Party Suite 1100 IL 60606

ScottAnderson
Posegate& Denes Springfield111 N. Sixth Street 217-522-6152Interested Party IL 62701

Claire A. Manning
Marlin
Environmental. Inc. 1000WestSpring Street South Elgin 847-468-8855IL 60177Interested Party

Melanie LoPiccolo, Office Manager

Illinois Department of
Natural Resources One Natural ResourcesWay Springfield 217/782-1809IL 62702-1271 217/524-9640Interested Party

Jonathan Furr, General Counsel
Burroughs. Hepler.
Broom. MacDonald. 103W.Vandalia Street Edwardsville • 618/656-0184
Hebrank & True Suite 300 IL 62025 618/656-1801
InterestedParty

Musette H. Vogel
Ecooigital P0 Box 360 Woodlawn
DevelopmentLLC 6295 East Illinois Hwy 15 IL 62898 (618)735-2411
Interested Party

JoeKelly, VP Engineering
Great Lakes Buffalo GroveAnalytical 1380BuschParkway IL 60089 (847)808-7766
Interested Party

A.J Pavlick
CSD Environmental
Services.Inc 2220 Yale Boulevard Springfield 217-522-4085IL 62703InterestedParty

JosephW. Truesdale, P.E.
CORE Geological
Services.Inc. 2621 Monetga, SuiteC Springfield___________ 217-787-6109II 62704InterestedParty

Ron Dye, President
Clayton Group DownersGrove

630.795.3207
ServicesInc 3140Finley Road IL 60515Interested Party

MonteNienkerk
PDC Laboratories Peoria2231 W. AltorferDr. 309-692-9688InterestedParty II 61615

Kurt Stepping. Director of Client Services
Atwell-Hicks. Inc. 940East Diehl Road Naperville 6305770800
InterestedParty • Sute 100 IL 60563

Thomas M. Guist. PE. TeamLeader
~W~3MCompany. InC. Springfield 217-522-8001

701 South Grand Ave.West IL 62704InterestedParty
Jeff Wienhoff

SMkiirb~n HillsideLaboratories. Inc. 4140 Lift Drive_________________ 708-544-3260IL 60162
Interested Party

JarfettThomas.V.P.
Environmental
Consulting & 551 RooseveltRoad Glenn Ellyn
Engjcaeijng,jri~, #309 IL 60137
InterestedParty

Richard Andros, P.E.

MACIE~

Engineering & Peoria

http://www.ipcb.state.il.us/cool/externallcasenotify.asp?caseid=6286&notifytype=Service7/28/2004
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IL 61615Consu.Jtingjiic. 8901 N. Industrial Road
Interested Party

TerrenceW. Dixon, PG.

HI I • pa rn~nInf
Transportation 2300 Dirksen Parkway SpringfieldIL 62764
Interested Party

StevenGobelman
ECQ

Environmental 7350 Duvon Drive Tinley ParkIL 60477
Interested Party

Collin W. Gray
HerlacherAngleton AltonA~s~[ates._LL~ 522Belle Street IL 62002Interested Party

Jennifer Goodman
United
Environmental 119 EastPalatin Road Palatine
Consultants, Inc. Suite 101 IL 60067
Interested Party

George F. Moncek
McGllIreWo~sJ.J.2 77 W. Wacker Chicago 312/849-8100Interested Party Suite4400 IL 60601

David Rieser
Gfelder~
Hep~er& Gale 10S. Broadway St LouisSuite 2000 MO 63104 314-241-9090ComplaInant

Tina Archer, Attorney
Midwest Engineering Oak Forest
Services.Inc. 4243W. 166th Street 708-535-9981IL 60452Interested Party

Erin Curley, Env. Department Manager
American
Environmental Corp. 3700W. Grand Ave., SuiteA SpringfieldIL 62707 (217)585-9517
Interested Party

Ken Miller, Regional Manager

Appiie~i
Environmental CentraliaP0 Box 1225 6185335953Solutions. Inc. IL 62801
Interested Party

RussGoodiel, Project Manager
SecorInternational.
1nc~ 400Bruns Lane SpringfieldIL 62702InterestedParty

Daniel J. Goodwin
______________ PeoriaCaterpillar. Inc. 100 NE Adams Street 3096751658InterestedParty IL 61629

Eric Minder, Sr. Environmental Engineer
K-Plus Suite 1000 ChicagoEpvirpnmental_______ 312-207-1600600W.Van Buren Street IL 60607Interested Party

Daniel Caplice
Illinois Societyof

olasstonal 300West Edwards Springfield 217-544-7424
Engineers IL 62704 217-525-6239
InterestedParty

Kim Robinson
Brittan Bolin

Total number of participants: 50

http://www.ipcb.state.il.us/coollexternallcasenotify.asp?caseid=6286&notifytype=Service 7/28/2004




